State of Hawai‘i
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Forestry and Wildlife
Honolulu, Hawai‘i 96813

June 8, 2007

Interim Chairperson and Members
Board of Land and Natural Resources
State of Hawaii

Honolulu, Hawai‘i

Board Members;

SUBJECT: REVIEW OF THE LEGACY LAND CONSERVATION COMMISSION
RECOMMENDATIONS AND APPROVAL OF PROJECTS FOR
FUNDING UNDER THE FISCAL YEAR 2007 LEGACY LAND
CONSERVATION PROGRAM (LAND CONSERVATION FUND)

SUMMARY:

Pursuant to H.R.S., 173A-2.5 (Attachment I), the Legacy Land Conservation
Commission has produced recommendations to the Board of Land and Natural Resources
on project selection for Fiscal Year 2007 (FY07) funding from the Legacy Land
Conservation Program (LLCP). Pursuant to H.R.S., 173A-5, the Department has sought
and received the consultation of the Senate President and Speaker of the House of
Representatives. This submittal summarizes the results of these processes for the Board’s
review and requests approval of the Board for projects to receive FY07 LLCP funding
based on these results.

BACKGROUND:

Legacy Land Conservation Commission Recommendations:

For the Fiscal Year 2007 application cycle, the Legacy Land Conservation Program
(LLCP) advertised $3.6 million in project funding from the Land Conservation Fund
(LCF) for the purchase of lands having value as a resource to the State. Nonprofit land
conservation organizations, county agencies, and State agencies applied for funding for
ten separate resource land acquisition projects (Attachment II) for the October 16, 2006,
application deadline. The Legacy Land Conservation Commission, at its May 18, 2007,
meeting, recommended the following six applicants (in order of priority) for funding:
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Project 1: The Division of Forestry and Wildlife (DOFAW), Department of Land
and Natural Resources, at $430,250, for the acquisition of the 1,335.98-acre
Carlsmith property near Hilo, on the Big Island of Hawai‘i.

Project 2: The National Tropical Botanical Garden (NTBG), at $1,500,000, for
the acquisition of 169.87 acres in Honoma‘ele, Hana, on the Island of Maui.

Project 3: The Cave Conservancy of Hawai‘i, at $154,000, for the acquisition of
9 acres in Kula Kai View Estates, on the Big Island of Hawai‘i.

Project 4: The Kona Historical Society, at $301,000, for the acquisition of the
5.536-acre Uchida Farm in Kealakekua on the Big Island of Hawai‘i.

Project 5: The County of Hawaii, at $1,214,750, for the acquisition of 234.293
acres in Kawa'a, on the Big Island of Hawai‘i.

Project 6: The Division of State Parks, at an unspecified amount, for the
acquisition of 17 acres near Lapakahi State Historical Park, North Kohala, on the
Big Island of Hawai‘i. The Commission intended that this project serve as a
backup project in the case that any of the ranked projects should fail to materialize
before the June 30, 2007, deadline for encumbering program funds.

The Commission recommended Projects 1 through 4 for full funding, at a total of
$2,385,250. The Commission recommended that Project 5 be funded for the remaining
$1,214,750 in a flexible manner that maximizes the possibility of getting the deal done
for either the specified parcel or an adjacent cluster of lands. The Commission also
recommended that Project 6 be approved for funding as a contingency for anyt available
balance left by the nonperformance of another project before the June 30, 2007, deadline
for encumbering funds.

The Hawaii State Legislature, with Act 254, SLH 2006, appropriated $1.1 million from
the LCF for the purchase of agricultural easements in cooperation with the federal Farm
and Ranchland Protection Program (FRPP). The following entity submitted a project
proposal requested funding from this appropriation:

Project 7: Agribusiness Development Corporation (ADC), for $1.1 million, to
acquire a 108.217-acre agricultural easement across land in Kunia, on the Island
of Oahu, from the Hawaii Agricultural Research Center (HARCO).

This project proposal was approved for matching federal funding by the FRPP, however,
citing concerns, that the project would support research on genetically modified crops,
and large industrialized agricultural uses the Commission voted against recommending
the proposal for funding.



Legislative Consultation

On May 23, 2007, Department staff and the Commission Chair met with Senate President
Colleen Hanabusa, Speaker of the House of Representatives Calvin Say, Senator Russell
Kokubun and Representative Kenneth Ito to seek the consultation of these legislators
regarding the Commission’s recommendations, pursuant to H.R.S. Chapter 173A. The
legislators agreed with the Commission regarding the funding of the first five grants
listed above (Attachment III).

Notwithstanding the Commission’s decision to the contrary, the legislators also
recommended funding ADC’s proposed acquisition of an agricultural easement on the
Kunia parcel (Project 7 above). The legislators found the land to be “unique and
productive agricultural” land meeting the criterion of §173A2.6(6), H.R.S., and opined
that this land should be maintained in agricultural use in perpetuity.

The legislators also made a comment regarding land having resource value, stating the
following: “When the State acquires an interest in land to preserve it, we feel that the
State should acquire the fee simple interest and not merely an agricultural or conservation
easement. If the State is to spend public funds to acquire such land, we feel that the State
should hold the paramount interest.”

DISCUSSION:

The following discussion describes the details surrounding each of the Legacy Land
Conservation Commission’s recommended projects and discusses the Commission’s
denial of recommendation on the single project proposal for the Act 254, SLH 2006,
appropriation.

Project 1. The Division of Forestry and Wildlife (DOFAW), DLNR, at $430.250, for the
acquisition of the 1,335.98-acre Carlsmith property near Hilo, on the Big Island of
Hawaii.

DOFAW requested funding for a parcel of land on the windward flank of Mauna Loa in
the Hilo District of the Island of Hawaii. This parcel, tax map key (TMK) (3) 2-4-
008:003, is adjacent to the Waiakea Forest Reserve and provides habitat for several
threatened and endangered species and contains old-growth merchantable koa timber.
The property is being acquired from willing landowner Ivan Lui-Kwan (49%), the
Carlsmith Ball law firm (50%), and several charities (1%) for either $1,250,000 or the
appraised fair market value of the property, whichever is the lesser value. Matching
funds for the project include a $870,000 grant from the U.S. Department of Interior’s
Recovery Land Acquisition Program and $5,729.13 in in-kind services from the
landowner. The property will be incorporated in State management as either a Forest
Reserve or a Natural Area Reserve and managed for the protection of the threatened and
endangered species on the property.



Project 2. The National Tropical Botanical Garden (NTBG), at $1.500.000, for the
acquisition of 169.87 acres in Honoma‘ele, Hana, on the Island of Maui.

NTGB requested funding for a parcel of land in Honoma“ele, Hana, on East Maui. This
parcel, TMK (2) 1-3-002:001, is adjacent to NTBG’s Kahanu Garden and is within site
distance from the Pi’ilanihale Heiau, a National Historic Landmark, and one of Hawaii’s
largest intact heiaus. The parcel also contains a native coastal plant community and a
native Hala forest. The property is being acquired from willing landowner Kahanu
Kinney Sweet, LLC. This landowner is providing a $1,119,700 land value donation. The
property will be managed for its natural and cultural resources and used to expand the
Kahanu garden’s botanical collection as part of the Kahanu Garden Master Plan

NTGB’s mission is to enrich life through discovery, scientific research, conservation, and
education by perpetuating the survival of plants, ecosystems, and cultural knowledge of
tropical regions. NTBG is a nonprofit organization exempt from federal taxation under
501(c)(3) of the Internal Revenue Code (IRC).

Project 3. The Cave Conservancy of Hawaii ( CCH), at $154.,000, for the acquisition of 9
acres in Kula Kai View Estates, on the Big Island of Hawai‘i.

CCH requested funding for two subdivision lots in Kula Kai View Estates in the Kau
District on the Big Island of Hawaii. These lots, TMK (3) 9-2-193:062 and TMK (3) 9-2-
193:0609, are eight miles north of the southern most point of the island and two miles
makai of the Mamalahoa Highway. Both properties protect extensive areas of the Kipuka
Kanohina cave system, which contains numerous archeological features, including trails,
stairs, walls, platforms, terraces and gourd cradles. The caves also contain rare flora and
fauna, some of which are still being researched and identified. The lots are being
acquired from willing landowners William Bethman and Paul Myers. A third lot, TMK
(3) 9-2-193:27, is being donated by CCH member as $88,000 in matching funds for the
project. The properties will be managed for public access and stewardship of the natural
and cultural resources of the property.

CCH’s overall management objective is to preserve cave systems from adverse impact
inadvertently created by development of commercial or residential properties. CCH is a
non-profit corporation, exempt from federal taxation under 501(c)(3) of the IRC.

Project 4. The Kona Historical Society (KHS), at $301.,000, for the acquisition of the
5.536-acre Uchida Farm in Kealakekua on the Big Island of Hawai‘i.

KHS requested funding for a lot in Kealakekua, nearby the Manago Hotel and the
Mamaloahoa Highway on the Big Island of Hawaii. The lot, TMK (3) 8-2-15:013,
contains the Kona Coffee Living History Farm (D. Uchida Farm), which is a Smithsonian
Institution Affiliate and is listed on State and National Registers of Historic Places. KHS
currently has a lease agreement with the landowners with an option to buy the property
for $300,000. In effect, the landowner is donating $1,700,000 in land value to this



project. KHS will continue to operate a self-sustaining coffee farm and living history
tours on the property.

KHS’s mission is to collect and preserve information about the history of the Kona
district. KHS is nonprofit corporation and is exempt from federal taxation under
501(c)(3) of the IRC.

Project 5. The County of Hawaii, at $1.214,750. for the acquisition of 234.293 acres in
Kawa'a, on the Big Island of Hawai‘i.

The County of Hawaii requested funding for a parcel near Kawa'a Bay in the district of
Ka‘li on the southeastern coast of the Big Island of Hawaii. The parcel, TMK, (3) 9-5-
17:007, consists of the portion of the Hilea Nui ahupuaa below Highway 11. Several
native Hawaiian threatened or endangered species are found on the parcel, as well as
many cultural artifacts, including burial caves and remnant wells. The site also contains
freshwater springs, anchialine ponds, and coastal access. The lot is being acquired from
landowner Marcia Johnson. The County has offered $500,000 to $1.5 million in
matching funds from the County’s open space fund. The County will manage the land to
protect its natural and cultural resources and public beach access.

The County of Hawaii intends to purchase four contiguous parcels along the Kawa'a
coast. The Commission also recommended allowing the purchase of an adjacent parcel
with the LLCP funds if the specified parcel should become unobtainable.

Proiect 6. _The Division of State Parks (SP), as an alternate, for the acquisition of 17
acres near Lapakahi State Historical Park, North Kohala, on the Big Island of Hawai‘i.

SP requested funding for a parcel within Kiapuhaa and Lamaloloa ahupua“a within
Lapakahi State Historical Park in North Kohala on the Big Island of Hawaii. The parcel,
TMK (3) 5-7-01:011, contains pre-contact archeological structures and abuts the
Lapakahi Marine Life Conservation District. In its undeveloped state, it preserves an
open-space corridor from the ocean to Akoni Pule Highway. SP is seeking to acquire the
parcel from a landowner that is potentially willing to sell. SP plans to request $800,000
in matching funds from the U.S. Dept. of Interior’s Land and Water Conservation Fund.
SP plans to manage the parcel for its archeological values and public access as part of the
State Park System.

Project 7. Agribusiness Development Corporation (ADQ), for $1.1 million, to acquire a
108.217-acre agricultural easement across land in Kunia. on the Island of Qahu, from the
Hawai‘i Agricultural Research Center ( HAROQ).

ADC requested funding for a parcel of land in Kunia, on the Island of Oahu, at the corner
of Highway 1 and Kunia Road. The parcel, part of TMK (1) 9-2-01:11, was formerly a
sugarcane field and is now an agricultural research site for crops such as sugarcane,
coffee, cacao, corn, and papaya. The site houses several structures, including a house,
greenhouse, storage sheds, laboratories, and office space. The landowner, HARC, plans



to subdivide the parcel to gain 100% undivided interest in the 108.217 acre site, and to
construct an energy efficient laboratory facility and agricultural business facility on the
land.

With Act 254, SLH 2006, the Legislature appropriated $1.1 million out of the LCF for
fiscal year 2006-2007 for “the purchase of agricultural easements to protect farm and
ranch lands throughout the state” to “use and preserve federal farm and ranch land
protection program funding for agricultural and cultural lands in Hawaii.” The FRPP, a
program within the U.S. Department of Agriculture’s Natural Resource Conservation
Service, signed a cooperative agreement with ADC in August, 2006, obligating
$1,839,412 in federal funding towards the acquisition of conservation easements. To use
this federal funding, ADC must provide 50% of the land acquisition costs, up to 25% of
which may be in the form of a land value donation. Attached to this agreement was a
single pending conservation easement offer for the above-described Kunia property.
ADC’s request for funding is the sole project application for this appropriation.

ADC is a public corporation and a State agency organized within the Hawaii Department
of Agriculture. ADC was created by H.R.S. Chapter 163D to facilitate the transition of
agricultural infrastructure from plantation operations into other agricultural enterprises.
ADC’s easement will run with the land in perpetuity, prevent the land from being
converted to nonagricultural uses, and require management of the property in accordance
with a conservation plan developed using NRCS specifications and standards.

The FRPP requires that the farm or ranchland purchased with program funding be
composed of at least 50 percent of prime, unique, Statewide, or locally important soil or
contain historic or archaeological sites. To be eligible, the land must be covered bya
conservation plan for any highly erodible land, be large enough to sustain agricultural
production, be accessible to markets for what the land produces, and be surrounded by
parcels of land that can support long-term agricultural production. NRCS has approved
funding for this property under the FRPP.

Legislative Consultation: The Senate President and Speaker of the House were in
agreement with the Commission recommendations for funding projects 1-5 described
above. The Division concurs. The Legislators disagreed with the Commission and
recommended funding Project 7, the acquisition of an agricultural easement from HARC.
Based on the intent of this program to preserve agricultural land, the pressures to convert
agricultural lands in this area of Oahu, the strong interest in the legislature to support
preservation of important agricultural lands, the specific earmark of funds for this
program, and the Division’s history and knowledge of the valuable research that HARC
has and will continue to provide to support important conservation and agricultural
projects, the Division supports funding of this project.

The Legislators also recommended that when using public funds to acquire lands, the
State should hold the paramount interest. The Division interpretation of H.R.S. 173A-9
is that it provides and encourages awarding of grants to state agencies, counties, and
nonprofit land conservation organizations to acquire fee title or permanent conservation



easements under this program. Providing a requirement for or preference for projects that
do end up with the State holding fee or paramount interest was not required in the
program this year and is a policy issue that will need to be clarified with the Legislature.
Although the Division does not recommend making this a requirement for this year’s
grants, we plan to work with the Commission, Legislature and the Attorney General’s
office to determine how this recommendation can be addressed either by changes in the
statute or including a preference for State ownership in the LLCP criteria in the upcoming
fiscal year program.

RECOMMENDATIONS: That the Board:

1) Approve the award of grants and authorize the Chairperson to enter into agreements
and encumber FYO07 funds with the listed grant recipients for the following projects:

Project 2. NTGB, a nonprofit organization, at $1,500,000, for the acquisition of a
fee simple interest in 169.87 acres in Honoma‘ele, Hana, on the Island of Maui;

Project 3. CCH, a nonprofit organization, at $154,000, for the acquisition of 9
acres in Kula Kai View Estates, on the Big Island of Hawai‘i;

Project 4. KHS, a nonprofit organization, at $301,000, for the acquisition of a fee
simple interest in the 5.536-acre Uchida Farm in Kealakekua on the Big Island of
Hawai‘i;

Project 5. The County of Hawai‘i, at $1,214,750, for the acquisition of a fee
simple interest in 234.293 acres in Kawa'a, on the Big Island of Hawai‘i;

from the Hawai‘i State Land Conservation Fund, subject to:

compliance with H.R.S., Chapter 173A;
compliance with H.R.S., Chapter 343;
certification of an appraisal for each project by the Department;
the formation of provisions protecting the resource value of the lands, to be
inserted into the deed as a condition of contractual agreements with the grant
recipients;
final approval of contractual agreements by the Board;
f. the deed containing language that provides:
1. that any interest acquired by the grant recipient may be sold, leased or
otherwise disposed of only with the prior written approval of the BLNR;
ii. should the grant recipient’s interest in land be sold, leased or otherwise
disposed of in the future, that portion of the proceeds equal to the proportion
of the original acquisition price paid for by the State, shall be repaid to the
State; and
g. approval of the Grant Agreement and of the Deed by the Attorney General’s
office;
h. the approval of the Governor.
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2) Approve the acquisition of the following property and authorize the Chairperson to
execute a letter of offer to the landowner and encumber funds, under the FY07 LLCP
ceiling, from the LCF for the following project:

Project 1. DOFAW, DLNR, at $430,250, for the acquisition of a fee simple
interest in the 1,335.98-acre Carlsmith property near Hilo, on the Big Island of
Hawai‘i;

Subject to the normal process and procedures for the acquisition of lands by the State.

3) Approve as a contingency the acquisition of and authorize the Chairperson to execute a
letter of offer to the landowner and encumber funds, under the FY0Q7 LLCP ceiling, from
the LCF for the following project:

Project 6. SP, DLNR, as an alternate, for the acquisition of a fee simple interest
in 17 acres near Lapakahi State Historical Park, North Kohala, on the Big Island
of Hawai‘i;

subject to the normal processes and procedures for the acquisition of lands by the State.

4) On behalf of the Agribusiness Development Corporation (ADC) approve the
acquisition of and authorize the Chairperson to execute a letter of offer to the landowner,
encumber FY07 funds, and enter into an agreement with ADC for the following
acquisition:

7. Agribusiness Development Corporation (ADC), for $1.1 million, to acquire a
108.217-acre agricultural easement across land in Kunia, on the Island of QOahu,
from the Hawai‘i Agricultural Research Center (HARC);

subject to the final approval of agreements by the Board and the normal processes and
procedures for the acquisition of lands by the State.

5) Authorize the Department to obtain State-contracted appraisals to determine fair
market value of the fore stated interests in property.

6) Authorize the Department to proceed with all due diligence and negotiations that may
be necessary to carry out the grants and acquisitions mentioned above.

Respectfully submitted,
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PAUL J. CONRY, Administrator
Division of Forestry and Wildlife




Attachments:
Attachment I; Hawaii Revised Statutes, Chapter 173A

Attachment II: Chart: 2006 Legacy Land Conservation Program Funding Requests
& Recommended Grants

Attachment III: Letter of consultation form the Senate President and the Speaker of
the House of Representatives.

Attachment IV: Location & Parcel Maps

APPROVED FOR SUBMITTAL:

CION
LANA.S Interim Chairperson
Bourd of Land atyral Resources




