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FOREWORD

This study was prepared in response to Senate Concurrent Resolution No. 2, S.D. 1
(1997). The Resolution directs the Legislative Reference Bureau to study and make
recommendations on an appropriate salary structure for al state judges, including pay supplements
by increments for length of continuous creditable service on the bench. In addition, the Resolution
requests the Bureau to address the feasibility of indexing judicial salary increases to the consumer
price index or increases in compensation for other state civil service employees. The Resolution
further requests the Bureau to consult with the Judicial Salary Commission to obtain relevant
information.

The Bureau wishes to extend its sincere appreciation to all who provided assistance and
cooperation for this study. In particular, the Bureau would like to thank members of the Judicial
Salary Commission, former co-chair of the Commission, Mr. Max Sword, Chief Justice Ronald
Moon, Mr. Michael Broderick, Administrative Director of the Courts, Mr. Larry Coldiron,
Administrator of the Budget and Statistics Division of the Judiciary, and Ms. Christina Uebelein,
Administrator of the Planning and Program Evaluation Division of the Judiciary for their timein
providing invaluable input.

Wenddll K. Kimura
Acting Director
December 1997
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INTRODUCTION

Chapter 1
INTRODUCTION

Objective of the Study

The Legislature, recognizing the direct relationship between judicial compensation and
judicial retention, has acknowledged that insufficient compensation creates the risk that judges will
leave the bench, thus depriving the public of the significant value of experienced jurists.1
Accordingly, the Legislature has declared that “there is a paramount need to ensure that the most
highly qualified individuals are willing and able to serve in the State’s judicial branch without
unreasonable economic hardship; . . . .”2 To that end, the Legislature, during the Regular Session
of 1997, adopted Senate Concurrent Resolution No. 2, Senate Draft No. 1, (hereafter Resolution)
entitled “Requesting a Study to Assist the Legislature in Establishing an Appropriate Salary
Structure and Pay Increments for Length of Continuous Creditable Judicial Service to the State”.
The text of the Resolution appearsas Appendix A.

The Resolution is premised upon the following two basic assumptions: that, because of the
absence of an objective, statutorily established mechanism that ensures fair and adequate
compensation, Hawaii’ s judges are continuously drawn into the potentially compromising task of
lobbying each Legislature for salary increases and improvements in benefits; and that such
lobbying of the Legislature by members of the Judiciary isinconsistent with the traditional role of
the courts as an independent and separate branch of government. On this latter point, the
Resolution stresses the fundamental importance of the Judiciary's political neutrality and
independence, in fact aswell asin appearance.3

The Resolution directs the L egidative Reference Bureau (hereafter the Bureau) to study and

make recommendations on an appropriate salary structure for all statejudges,* including pay
supplements by increments for length of continuous creditable service on the bench, and to address
the feasibility of indexing judicial salary increases to the consumer price index or increasesin
compensation for other state civil service employees. The Resolution further requests the Bureau
to consult with the Judicial Salary Commission to obtain relevant information.

*For pur poses of this study, the terms“ judge” and “ judges’ include both judges and justices.

1Senate Concurrent Resolution No. 2, Senate Draft No. 1, Regular Session of 1997, at 1.

21d.

31d. at 2.
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M ethodology of Study

In responding to the Resolution, Bureau staff reviewed the relevant history relating to
judicial salaries and the judicial salary structure in Hawaii and also examined the judicial salary
structure and statutory provisionsin other states. In addition, Bureau staff reviewed the relevant
literature relating to judicial compensation issues. Finally, Bureau staff solicited input from the
Judicial Salary Commission and the Judiciary with respect to judicial compensation iSsues.

Organization of the Report

This Chapter presents an introduction to the report.

Chapter 2 provides a historical framework for the study by reviewing the present judicial
salary structure as well as previous attempts to establish an appropriate salary structure.

Chapter 3 discusses objective mechanisms that states have adopted to provide periodic
adjustments to judicial salaries and reviews specific state statutory provisions relating to these
mechanisms.

Chapter 4 discusses factors involved in determining fair and reasonable judicial
compensation.

Chapter 5 summarizes input obtained from members of the Hawaii Judicial Salary
Commission on the subject of judicia compensation.

Chapter 6 presents a summary and the Bureau’ s recommendations.



Chapter 2

HISTORICAL FRAMEWORK FOR
JUDICIAL SALARY STUDY

This study is not the first to attempt to recommend an appropriate salary structure for
Hawaii’ sjudges. There have been anumber of such attempts over the years. Nevertheless, while
judicial salaries have increased at sporadic intervals, the salary structure itself has remained
basically unchanged. Although the reasons why these previous attempts have been unsuccessful
may be open to debate, what becomes apparent, upon areview of the history, is that the
determination of judicial salaries has been a complex process, complicated even more by the
political linking of judicial salaries with other pay issues. This chapter discussesthe judicia salary
structure presently in place and reviews the previous attempts to establish an appropriate salary
structure and determine reasonable salary levels.

Present Judicial Salary Provisions

The Hawaii State Constitution requires a salary commission to review and recommend
salaries of all state court justices and judges, but states no specific requirements as to the
Commission’s composition, duties, or operation. The Constitution further states that the judicial
salaries shall be “as provided by law” and prohibits the reduction of judicial salaries during a
judge’ s term of office, except by general law applicable to all salaried officers of the State.1
Accordingly, the actual salaries of Hawaii’ s judges are determined by the Legislature by statute.
The Legislature periodically appointed temporary commissions to fulfill the constitutional
requirement for a salary commission, until the Legidature created an on-going, permanent Judicial
Salary Commission in 1989 and charged it with reviewing and recommending salaries of all
justices, judges, and appointed judiciary administrative officers.2 The statute creating the
Commission requiresit to submit areport to the Legidature, with copies to the Governor and Chief
Justice, by October 15 of each year preceding afiscal biennium.3 Salary amounts recommended
by the Commission are submitted to the Legislature by the Chief Justice as part of the Judiciary’s
proposed budget, per the statute.

Judicial salaries were last increased in 1990, when the Legislature enacted a two-step
increase, retroactive to January 1, 1989 and January 1, 1990, respectively.4 Present salaries are as
follows: the Chief Justice of the supreme court receives $94,780 and each associate justice receives

1Haw. Const. art. VI, §3.

21989 Haw. Sess. Laws, Act 271.

3Haw. Rev. Stat. §608-1.5.

41990 Haw. Sess. Laws, Act 72.



DETERMINING A JUDICIAL SALARY STRUCTURE: WHAT SFAIR?

$93,780;5 the Chief Judge of the intermediate appellate court receives $91,280 and each associate
judge receives $89,780;6 each circuit court judge receives $86,780;7 each district court judge
receives $81,780;8 and each district family court judge receives $81,780.9

Relevant History of Judicial Salariesin Hawaii

Judicial salariesin Hawaii have frequently been held hostage to the political process and,
on occasion, have been fraught with controversy. Before the permanent Judicial Salary
Commission was established, special advisory committees were convened in 1975, 1980, 1984,
and 1989 to study the issue of judicial compensation. Each one of these concluded that the level of
judicial compensation was inadequate.

In 1975, the Special Committee of the Judicial Council on Judicial Salaries recommended
an approximately 45% pay increase for Hawaii’ s judges, whose salaries had been stuck at 1969
levels, and urged that “provision . . . be made for periodic adjustments to [judicial salaries] to
cover cost-of-living adjustments.”10 The Committee based its recommendations upon the
determination that salaries should meet these three tests:

(1) Becommensurate with responsibilities;
(2) Provide security for judges and their families; and

(3) Becompetitive with what private attorneys make to attract successful and experienced
practitionersto the bench.11

The Legisature eventually passed a pay bill for judges, but it was clouded in controversy.
Two separate actions by the 1975 Legidature aroused violent public furor in the dying days of the
session: a conference committee amendment that raised legislative pensions by 150% without
advance hearings or public notice; and a conference committee pay bill that lumped together, in a
“take or leaveit” package, generous pay increases for judges and top state officials, and also

SHaw. Rev. Stat. §602-2.

61d. at §602-52.

71d. at 8603-5.

81d. at §604-2.5.

91d. at §571-8.2 (salaries same as district court judges).

10Hawaii, Report of the Commission on Judicial Salaries (Honolulu: 1984), at 27, quoting from Hawaii,
Report of the Special Committee of the Judicial Council on Judicial Salaries (Honolulu: 1975) at 4.

11See Honolulu Star Bulletin, February 25, 1975 (editorial).
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included pay raises for the Governor and Lieutenant Governor, both of whom had been left out of
earlier versions of the pay bill.12 The public outrage reportedly was so great over the pension hill
that legislators petitioned the Governor to veto it, which he did. However, the public animosity
carried over to the pay bill aswell. Inthe end, legal challengesto the 1975 executive and judicial
pay bill reached the Hawaii Supreme Court, where the justices, refusing to disqualify themselves,
upheld itslegality.13 The ensuing “freeze” on state officials’ pay, including that of judges, has
been attributed directly to the public wrath that followed the 1975 session.14

In this aftermath, the Legislature would not entertain the issue of pay increases for judges
again until the regular session of 1981. After the defeat of proposed legislation to establish a
permanent advisory judicial salary commission, pursuant to Section 3, Article VI of the Hawaii
Constitution, the Judicial Council had reactivated its second Special Committee of the Judicial
Council on Judicial Salaries.15 The Special Committee proposed an across-the-board $25,000
annual raise for Hawaii’s judges to the 1981 Legislature. The Committee’s report stated: “We
believe that failure to adjust judicial salaries cannot fail to adversely affect the state’ s ability to
recruit and retain adequately qualified judges.” 16 The Committee noted that: in the ensuing years
since the last judicial pay raise, the cost of living in Hawaii had risen 50%; the public employees
collective bargaining units had received pay raises of approximately 41%; and Hawaii’ s judges
fared poorly in comparisons with salaries of experienced local attorneys and those of juristsin
other jurisdictions17

During this time period, there was much public hand-wringing about the widening disparity
between pay levels of state and county officials, as well as between collective bargaining unit
employees and exempt employees. City and county of Honolulu pay levels had jumped ahead of
their state counterparts, primarily because city and county administrative salaries were boosted
whenever the pay for top-level union workers was increased, while salaries for state officials and
judges had been frozen in place since 1976. This system of tying pay for top officials to levels
negotiated for city and county workersin collective bargaining was widely and severely criticized
as creating an inherent conflict of interest by giving city and county executives who handle union

125ee e.q., Jerry Burris & Sandra Oshiro, “Panel OK's 18% hike in top state salaries,” The Honolulu
Advertiser, April 24, 1982; A.A. Smyser, “Public Service Pay in Hawaii, Honolulu Star Bulletin, May 11, 1981;
“The real pay issue,” The Honolulu Advertiser, July 11, 1975 (editorial); “The Pay Package,” Honolulu Star
Bulletin, July 9, 1975 (editorial).

13475 raise upheld by top Isle court,” The Honolulu Advertiser, May 13, 1977, at A-10.

1l4see A.A. Smyser, “Public Service Pay in Hawaii, Honolulu Star Bulletin, May 11, 1981; See aso Jerry
Burris & Sandra Oshiro, “Panel OKs 18% hike in top state salaries,” The Honolulu Advertiser, April 24, 1982.

15Hawaii, Report of Public Officers and Employees Compensation Review Commission (Honolulu:
February 1983), at 11.

16“Top Judicial Pay of $72,500 Is Urged,” Honolulu Star Bulletin, March 2, 1981 (Boswell’s Capitol
Journal).

17See Hawaii, Report of Public Officers and Employees Compensation Review Commission (Honolulu:
February 1983), at 11-12; "Governor, Judges Deserve Pay Raises,” Honolulu Star Bulletin, March 19, 1981, at
A-16.
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negotiations a vested interest in reaching higher settlements.18 Collective bargaining contributed to
the pay disparity by pushing up the pay for government employees while the salary levels for top-
level state officials and judges remained frozen. This resulted in growing numbers of collective
bargaining employees making more than their supervisors.19

Legidators a so were wrestling with problems stemming from the long standing tradition of
using the Governor’s salary as a benchmark in setting the salaries of all other government officials.
Under this system, the Governor’s salary was set at the apex of the salary scale, with the pay of
cabinet members, the president of the University of Hawaii, and judges set at levelsjust below that
of the Governor and the salary of other, lesser officials at descending levels below that.20 The
salary ceiling created by this system was criticized as hampering efforts to keep competent people
and to recruit highly qualified new ones. In addition, it created absurd situations whereby top
University of Hawaii administrators could get pay raises by quitting and resuming their tenured

18See Gregg Kakesako, “Ariyoshi Signs Executive Pay Hike, but Won't Take His,” Honolulu Star
Bulletin, May 28, 1982 (lawmakers say county executivesin conflict-of-interest position every time they negotiate a
pay increase for unionized workers); “Beyond pay raises, The Honolulu Advertiser, May 4, 1982 (editorial) (city
executives have direct vested interest in increased wages for government workers under them); A.A. Smyser, “Public
Service Pay in Hawaii,” Honolulu Star Bulletin, May 11, 1981 (removes incentive for city officers to represent the
taxpayers in holding out for restrained collective bargaining increases); A.A. Smyser, “Public Service Pay in
Hawaii,” Honolulu Star Bulletin, May 11, 1981 (removes incentive for city officers to represent the taxpayersin
holding out for restrained collective bargaining increases); “Better system needed: Raising government pay, The
Honolulu Advertiser, March 11, 1981 (editorial) (system gives city executives avested interest in higher settlements
for workers they oversee); Jerry Burris, “Citizens panel urges legislators to give top state aides 20% raise,” The
Honolulu Advertiser, January 9, 1981 (inherent conflict of interest in that union negotiations that are handled by
county executives directly impact executives' own salaries).

19See Vance C. Cannon, “ State Commission on Government Salaries, Honolulu Star Bulletin, February
26, 1983 (commission’s research continually found subordinates making more than their superiors); Jerry Burris,
“Legislature faces trouble over secret talks on pay, The Honolulu Advertiser, April 29, 1981 (with defeat of 1981
pay bhill, estimated that by 1982, there would be approximately: 578 unionized workers earning more than appointed
cabinet officersin jobs superior to theirs; and 200 non-unionized supervisory personnel denied raises given to co-
workers because salary ceiling prevents them from earning more than their bosses).

20See e.q., Richard Borreca, “ Governor’s commission proposes hefty pay hikes,” Honolulu Star Bulletin,
March 3, 1989 (commission recommended rising executive salaries to ensure governor made more than other elected
officials in Hawaii); “Government pay” Honolulu Star Bulletin, February 26, 1989 (editorial) (long considered
impossible for any state official to be paid more than the governor); Rob Perez, “Bill would make justices highest-
paid state officials,” Honolulu Star Bulletin, February 18, 1989 (quotes Senator Ron Menor, Chair of the Senate
Judiciary Committee, regular session of 1989, as saying, “If the chief justice of the Supreme Court makes
substantially more than the governor, | don’t know if the public would buy that or if 1’1l buy that); Jerry Burris,
“State officials asked to propose a figure for governor’sraise,” The Honolulu Advertiser, February 26, 1985
(Comment that, “as a matter of principle, governor should be highest-paid public official in the state,” attributed to
Senator Gerald Machida, Chair of the Senate Labor and Employment Committee); Vance C. Cannon, “ State
Commission on Government Salaries, Honolulu Star Bulletin, February 26, 1983 (commission made determination
that position of governor should be highest paid public office in state); Douglas Boswell, “Top Judicial Pay of
$72,500 Is Urged,” Honolulu Star Bulletin, March 2, 1981 (Boswell’ s Capitol Journal) (long-standing custom to use
governor’s salary as benchmark in setting salaries of other government officials); Greg Kakesako, “ Several
Legidators Back Higher State Executive Salaries, Honolulu, Star Bulletin, January 9, 1981 (“governor should be the
highest paid political officein the state,” quoting Senate President Richard S.H. Wong, regular session of 1981).
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teaching positions.21 Other critics pointed out that this system failed to take into account the
personal residence staffed with help, the limousine and driver, and other perquisites the Governor
receivesin addition to an annual salary.22

These concerns led to calls for a better and more permanent method of determining asalary
structure that achieves arealistic relationship between pay levelsin government service.23 Asthe
Star Bulletin put it:

Pay matters are complicated concerns. They affect the government’s ability to
attract and keep talent. They affect morale and a sense of equity. They are potential
dynamite politically.

The state has complicated matters by allowing more than five years to pass
between top level readjustments.

For judicial salaries, at least, thisis alonger gap between adjustments than in any
other state. In level of judicial pay we have dropped from No. 8 among the states to
No. 35.

We need not just pay raises for top personnel and judges from this Legislature
but a better on-going way of setting and administering them.24

In the swirl of such controversy, the 1981 pay bill died, in part because of a standoff
between the House and Senate over the amount of the raise and because of public concern
expressed over the closed door negotiations of a special subcommittee of the conference
committee, which resulted in a tentative agreement on the final version of the pay package.25
However, in an extended 1982 session, the Legislature finally approved the first salary increase
since 1976 for judges, the Governor, his cabinet, University of Hawaii president, and other state
officials. In addition to an 18% pay hike, the pay bill: included afreeze on county salaries until
the state salary levels could catch up; outlawed the city and county’ s automatic linkage of salaries
of certain elected and appointed county officers to union pay raises; and provided for areductionin
state grants to the counties in an amount equal to any mandatory salary adjustment at the county
level that is directly or indirectly dependent upon or related to collective bargaining negotiated
salary adjustments. This latter provision was enacted in case either of the first two provisions were
struck down by the courts.26 This prohibition on mandatory increases tied to collective bargaining
agreementsis codified as section 78-18.3 of the Hawaii Revised Statutes. (See Appendix B)

21See A.A. Smyser, “Public Service Pay in Hawaii,” Honolulu Star Bulletin, May 11, 1981.

22See e.g., A.A. Smyser, “Public Service Pay in Hawaii,” Honolulu Star Bulletin, May 11, 1981; Jerry

Burris, “ Citizens panel urges legislators to give top state aides 20% raise,” The Honolulu Advertiser, January 9,
1981.

23See e.g., “Governor, Judges Deserve Pay Raises,” Honolulu Star Bulletin, March 19, 1981, at A-16;
“Better System Needed: Raising government pay,” The Honolulu Advertiser, March 11, 1981.

24" Governor, Judges Deserve Pay Raises,” Honolulu Star Bulletin, March 19, 1981, at A-16.

25Seg, A.A. Smyser, “Public Service Pay in Hawaii,” Honolulu Star Bulletin, May 11, 1981; Jerry Burris,
“Legidature faces trouble over secret talks on pay,” The Honolulu Advertiser, April 29, 1981.

26See, 1982 Haw. Sess. Laws, Act 129, Part IV. See also Jerry Burris & Sandra Oshiro, “Panel OK's
18% hike in top state salaries,” The Honolulu Advertiser, April 24, 1982. The constitutionality of these provisions
in Act 129 were upheld in City & County of Honolulu v. Ariyoshi, 67 H. 412, 689 P.2 757 (1984).
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With respect to the city and county’ s automatic adjustment of top-level officials salaries
based upon collective bargaining agreements, the L egidature stated:

Such an automatic adjustment provision is unsound and inadvisable public
policy which is detrimental to the public interest. A basic conflict of interest exists
when the county officers whose salaries are adjusted according to collective
bargaining agreements are parties in negotiating the collective bargaining agreements.
On the other hand, these county officers have a duty to engage in negotiations of
collective bargaining agreements with the public interest foremost. The public
interest requires the minimum expenditure of public moneys necessary for the
efficient operation of government. On the other hand, these county officers will
receive higher salaries if significant or substantial, or indeed if any, salary or wage
increases are provided under the collective bargaining agreements. Thus the conflict
of interest is obvious.

The legislature further finds that such automatic adjustments for any top-level
officer of any level of government are anathema to good government and to present
sunshine laws of this State. The people of this State deserve to see the methodol ogy
of salary increases for top-level officers of all levels of government, and the people
should have the opportunity to testify for or against such increases. Such open
government is basic to a democracy and the automatic adjustment of salaries of top-
level officers, who have the greatest responsibilities to the public, without public
display and input violates the principles of a democratic society.27

The Legidature also found the “inequitable, unintegrated, and uncoordinated compensation
system” that existed between and among the top-level elected and appointed officers or employees
of the state and county government, particularly with respect to the counterpart positions at these
two levels of government, to be an “urgent and important matter of statewide concern and interest”
that adversely affected overall officer and employee morale and required immediate action.” 28
Accordingly, the Legislature created a commission to review salaries and to develop and
recommend a meaningful, integrated, and equitable comprehensive salary schedule for state and
county government officers and employees.29

The Public Officers and Employees Compensation Review Commission submitted its
report on a statewide integrated compensation structure in February 1983. The Compensation
Review Commission relied upon the traditional “benchmark approach,” with the Governor’s salary
at the apex, to recommend specific compensation levels and individual classification rates.30 The

271d. at §34.

28|d. at §34A.

291d. at §36.

30Hawaii, Report of Public Officers and Employees Compensation Review Commission (Honolulu:
February 1983), at 17.
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Compensation Review Commission’s proposed Hawaii state integrated salary system appears as
Appendix C. The Compensation Review Commission also recommended that a permanent
compensation commission be established by the Legidature to provide for the on-going evaluation
and review of executive compensation.31

The Compensation Review Commission adopted a set of principlesto guideitin its
deliberations, including that: compensation rates should be sufficiently adequate to attract qualified
personnel; compensation rates should be sufficiently competitive in the marketplace; and
compensation structure should provide for adjustment due to changing conditions.32 Furthermore,
the Compensation Review Commission observed that, in view of past legislative action taken in
response to previous compensation commission recommendations, it considered comparisons
within the private sector, with due consideration to the labor market existing in Hawaii, to be more
relevant to its decision making than factors such as changes in the consumer price index,
comparisons with demographic data, or compensation rates of government executives in other
jurisdictions.33  Although the Compensation Review Commission received some praise for its
work, 1983 was atime of painful budget cuts, and no steps were taken to implement any of the
Compensation Review Commission’ s recommendations.34

In July of 1984, a Commission on Judicial Salaries was jointly established by the Chief
Justice, the Governor, the Senate President and the Speaker of the House of Representatives.
After conducting a thorough review of factors relevant to determining salaries, including
comparisons of : salaries of judges across the nation and in the federal system; cost of living and
personal income per capita across the country; income of private attorneys locally; and salaries of
city and state employees, the Commission submitted its report in November 1984. Concluding
that the then present salary levels for judges were “woefully inadequate,” neither “fair” nor “just,”
and “an unwarranted obstacle to the recruitment and retention of talented individuals’ for the
bench, the Commission warned of a“continuing erosion in the quality of justice. . . brought about
not by dishonesty and corruption but by mediocrity engendered by the hidden costs associated with
public service.”35 The Commission further noted that “inadequate judicial compensation” was a
“recurring” problem.36 The Commission recommended that the State: adopt a goal of
compensating itsjurists at alevel comparable with judges of similar responsibility in the federal

31|d. at 25-29. Thisidea has been repeatedly voiced by other temporary commissions in the past, including
by the Governor’'s Committee on Executive Salaries, Report dated January 1981. See e.g., id. at 10; Hawaii,
Report of the Commission on Judicial Salaries (Honolulu: 1984), at iii.

32Hawaii, Report of Public Officers and Employees Compensation Review Commission (Honolulu:
February 1983), at 23.

331d. at 17.

34See"Stalled pay issue,” Honolulu Star Bulletin, February 20, 1983 (editorial).

35See Hawaii, Report of the Commission on Judicial Salaries (Honolulu: 1984), at iii & 30.

361d. at iii.
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court system; and establish a permanent judicia salary commission, pursuant to Article VI, Section
3, of the State Constitution, to provide on-going salary review and recommendations of fair,
reasonable, and just salary levels.37

Despite the Commission’s strongly worded report, Hawaii’ s judges would not see another
pay increase until the regular session of 1986, an interval of four years since the previous increase.
In 1986, the Legislature raised salaries for the associate supreme court justices by 47%, the
appellate court judges by 41%, the circuit court judges by 37%, and the district court judges by
25%. The salary for the Chief Justice of the supreme court increased from $56,430 to $80,000,
and the salary for the Chief Judge of the intermediate appellate court increased from $53, 460 to
$75,500.38

In 1989, a Citizens' Salary Commission proposed an 18.5% increase for the Governor and
top state executives. At the same time, a separate Advisory Committee on Judicial Salaries,
appointed by the Chief Justice, submitted its report recommending salary increases for judges of
20 to 25%, stating that it was “imperative” that the level of judges’ salaries have “at least a
reasonable relationship” to what they could earn otherwise, in order to attract and retain qualified
attorneys to the bench. The Advisory Committee conceded that, because judicial office offers
“attractions [that are] entirely independent of financial considerations,” comparisons between
judicial salaries and those in the private sector “cannot be considered in avacuum.” Nevertheless,
it maintained that financial compensation must be “at least marginally competitive” and, while not
the “principa incentive for public service, neither should it be a deterrent” to public service.39

The Advisory Committee al so emphasized the valuable contribution that experienced judges
provide and concluded that encouraging these judges to remain on the bench would be in the “best
interests of the judiciary and the community.”40 To achieve this goal, the Advisory Committee
also recommended athree-tiered salary structure for circuit and district court judges that would
provide for periodic salary increases based upon years of service in each court. The Advisory
Committee proposed that: district court judges receive a $5,000 salary increase after their first six-
year term, thus encouraging them to apply for retention, and another $5,000 salary increase after
ten years on the district court bench; and circuit court judges receive a $5,000 salary increase
halfway through their first term (at five years) and another $5,000 salary increase after the start of
their second ten-year term. Under this proposed salary structure scheme, district court judges with
ten years of experience would receive as much as a newly appointed circuit court judge, and circuit
court judges with more than ten years of experience would earn as much as an associate judge on

37Id. at iii & 25. A 4% pay hike had just gone into effect on July 1, 1984, for federal judges, setting the
pay at $80,400 for judges of the United States courts of appeal and at $76,000 for judges of the United States district
courts. Id.at 17.

38stirling Morita & Gregg Kakesako, “Governor, Cabinet Officers, State Judges Given Pay Raises,”
Honolulu Star Bulletin, May 14, 1986. The increase was retroactive to January 1, 1986.

39Hawaii, Report of the Advisory Committee on Judicial Salaries (Honolulu: 1989), at 14-15 (emphasis
supplied).

40|, at 26.
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the intermediate court of appeals. The Advisory Committee reasoned that this would allow judges
who enjoy their work to remain at their current court level without either financial sacrifice or
feeling compelled to apply for ahigher level judgeship simply to increase their salaries.41

The regular session of 1989 ended with hefty pay raises of 18.4% for the Governor and
24.7% for department directors. The executive raises were in two phases; the first retroactive to
January 1, 1989; and the second effective January 1, 1990.42 There were no salary increases for
judges, however. Nevertheless, the Legislature did finally establish a permanent Judicial Salary
Commission, charged with reviewing judicia salaries and submitting recommendations by October
15 of each year preceding afiscal biennium.43

The next year, the Legislature approved a two-step salary increase for Hawaii’ s judges,
similar to the executive raises passed the previous year: thefirst step was an average 18.22%
increase retroactive to January 1, 1989; and the second was an average of 4.78% increase
retroactive to January 1, 1990.44 Thisincrease brought the salary of the Chief Justice even with
that of the Governor.

Although the newly created Judicial Salary Commission submitted reports to the
Legislature in 1994 and 1995, concluding that salaries of Hawaii’ s judges were inadequate, it
reportedly “withdrew” its recommendations for any increase “in deference to the State’s slower
economy and concerns regarding state finances.” 45

Prior to the Regular Session of 1997, however, the Judicial Salary Commission made a
strong case for a pay raise for Hawaii’ s judges. Noting in its report to the Legislature that the
salaries of Hawaii’s judges were below the national median at every judicial level, the
Commission contended that Hawaii’ s judges fared even worse when salary comparisons among
the states were adjusted to eliminate disparity caused by differencesin per capitaincome. (See
Appendix D.1 to D.3).46 Moreover, relying upon 1996 data, the Commission reported that
Hawaii was the only state that had not increased the salary of itsjudges since 1990 and was one of

41Seeid. at 24-28.

425021989 Haw. Sess. Laws, Act 329, &1, amending Haw. Rev. Stat. §26-51.

43See 1989 Haw. Sess. Laws, Act 271, codified at Haw. Rev. Stat. §608-1.5.

445021990 Haw. Sess. Laws, Act 72, §83-6; Hawaii Judicial Salary Commission, Report on Judicial
Salaries(Honolulu: October 1996) at 8 [hereinafter cited as 1996 Hawaii Salary Commission Report].

45|d. at 8.

46]d. at 10-12. The Commission, using 1996 data from the National Center for State Courts, applied the
following “normalizing” formula: (per capitaincome in Hawaii) divided by (per capitaincomein state “A”)
multiplied by (actual judicial salary in state “A”). The Commission conceded that such comparisons should be
viewed with caution because “per capitaincome” alone is not considered a complete assessment of a state's cost of
living index. Id. at 11, n. 5.
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only four states that had not increase judges salaries at least twice since 1990.47 The Commission
recommended a 15% judicial salary increase, 5% of which would be retroactive to July 1, 1996.48
The Commission observed, at the time, that such an increase would raise Hawaii’ s national
ranking for judicial salaries from 35th to 14th in the nation.49

In considering many factors relevant to determining fair and reasonable salary levels, the
Commission’'s Report made the following observations:

Federal juristsin Hawaii have received salary increases totaling approximately 38%
over the last four years, and presently the lowest paid federal magistrate makes
$28,132 more than the Chief Justice of the Hawaii Supreme Court;50

Compensation of Hawaii’ s judges is substantially lower than the income of Hawaii
attorneys in private practice;51

Since 1990, collective bargaining unit 13 (professional and scientific employees), the
University of Hawaii Professional Assembly, and collective bargaining unit 8 (the
University of Hawaii administrative, professional, and technical employees) have
received a 14.44%, 14.51%, and a 14.45% salary increase, respectively;52

At least eighty individuals at the University of Hawaii, including executives, deans
and directors, researchers, and professors receive salaries that are higher than the
Chief Justice's salary — this group includes the dean of the School of Law and a
professor of law;53 and

Judicial pay scales have not kept pace with the cost of living in Hawaii.54

471996 Hawaii Salary Commission Report, at 10. The Commission relied upon data from the National
Center for State Courts, “Survey of Judicial Saaries’” (Williamsburg: July 1996 ed.).

48The Commission’s actual recommendations are contained in a letter from the Commission to the
Honorable Members of the Nineteenth Legislature, dated January 13, 1997.

494,

50See 1996 Hawaii Salary Commission Report, at 12-13.

511d. at 16.

52|d, at 18 (Figure 3).

33]d. at 19.

541, at 19-20.
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In addition to recommending the judicial salary increase, the Commission made the
following recommendations: that judicial salaries should automatically increase in the same
percentage as the median percentage of other state civil service compensation plan adjustments, to
obviate the need for large, catch-up increases; and that a study should be conducted to establish an
appropriate salary structure for all judges, with the rates of compensation at each court level

supplemented by increments for length of service on the bench.55

During the 1997 regular session, the Legislature, in evident agreement with the
Commission that Hawaii’ s judges deserved a salary increase, enacted House Bill No. 1393, C.D.
1, which appropriated salary increases of 4% for each of fiscal years 1996-1997, 1997-1998, and
1998-1999 for supreme court justices, intermediate appellate court judges, circuit court judges, and
district court judges. However, the Governor vetoed the bill, contending that a pay raise without
pension changes would only provide judges incentive to leave the bench with full pension after
their ten-year vesting period on the bench.56

S5|_etter from the Judicial Salary Commission to the Honorable Members of the Nineteenth Legislature,
dated January 13, 1997.

S6Benjamin J. Cayetano, Governor of Hawaii, Statement of Objections to House Bill No. 1393, Regular
Session of 1997 (June 20, 1997).
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Chapter 3

JUDICIAL SALARY PROVISIONS
OF OTHER STATES

In determining afair and equitable salary structure for Hawaii’ s judges, it is useful to look
at other states' judicial salary provisions. The National Center for State Courts regularly publishes
a Survey of Judicial Salaries. Relying upon the National Center’s July 1996 edition of its* Survey
of Judicial Salaries’, the Judicial Salary Commission’s 1996 report had noted that Hawaii was the
only state that had not increased the salary of its judges since 1990 and was one of only four states
that had not increase judges’ salaries at least twice since 1990.1 The passage of time has done
nothing to improve Hawaii’ sdismal record in thisregard. The National Center’s Fall 1997 edition
of the salary survey, which reflects judges' salaries as of July 1, 1997, indicates that: thirty-eight
states have reported changes in the salaries of judges since the Commission's 1996 report; and
thirteen states already have enacted increases in judicial salariesthat will be effective sometime at
the end of 1997 or during 1998.2

The National Center for State Courts reported the following salary ranges as of July 1,
1997:

®*  Salaries of associate justices of the highest courts range from $78,762 to $133,600,
with amean (average) of $103,965 and a median of $104,554;

° Salaries of judges of intermediate appellate courts range from $79,413 to $124,200,
with a mean of $102,527 and a median of $101, 591;

®*  Sdariesof judges of genera jurisdiction trial courts range from $73,616 to $115,300
with amean of $93,041 and a median of $91,4333

Hawaii’sjudicial salaries fall near the bottom of these ranges. The National Center’s Survey
ranked Hawaii’ s judicial salaries as follows among the other states: the justices on the supreme
court and the intermediate court of appeals rank 36 out of 50 and 30 out of 39, respectively, and
the circuit court judges rank 30 out of 50.4 The Judicial Salary Commission has contended that the
salary rankings for Hawaii’ s judges fall even lower when salary comparisons among the states are
adjusted to eliminate disparity caused by differencesin per capitaincome.5

1Hawaii Judicial Salary Commission, Report on Judicial Salaries (Honolulu: October 1996). The
Commission relied upon data current as of October 1996.

2See National Center for State Courts, “Survey of Judicial Salaries,” (Williamsburg: Fall 1997), at 10
[hereinafter cited as NCSC Salary Survey]. The thirteen states are: Arizona (1/5/98), Arkansas (7/1/98),
Connecticut (10/1/98), Florida (7/1/98), Michigan (1/1/98), Nebraska (7/1/98), Nevada (1/3/99), North Dakota
(7/1/98), Oklahoma (1/1/98), South Carolina (7/1/98), Texas (9/1/98), Vermont (1/4/98), and Virginia (12/1/97).
Seeid. at 11.

3)d. at 1.
4d. at 10.

5See Chapter 2, note 46 and accompanying text.
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Although actual judicial salary levels are an undeniably important element of an adequate
salary structure, more critical perhapsis the establishment of an on-going objective mechanism that
ensures regular judicial salary adjustments are made at afair and reasonable level. At least twenty
jurisdictions have adopted some mechanism that attempts to provide periodic increasesto judicial
salaries, while avoiding some of the political entanglements that often are involved in such
endeavors. Three types of mechanisms for judicial salary adjustments will be discussed in this
chapter.

The first mechanism, referred to in the literature as an automatic salary escalator provision,
involves tying judicial salary increases to some factor that, when it occurs, will result in an
automatic increase in pay for al judges. For example, judges salaries may be tied to pay increases
for a certain group of state employees or to a cost of living pay increase given across the board to
all state employees or to increases occurring in an economic indicator, such as the consumer price
index. Often a maximum cap is imposed upon any increase. Usually the automatic escal ator
provision is specified in a state’' s statutes, but in afew states, this mechanism exists as a matter of
practice or has been instituted by action of a salary commission.

The second mechanism, used by four states, is longevity pay supplements provided to
judges based on length of service on the bench.

The third mechanism involves giving greater control to salary commissions to set judges
salaries and, in some states, salaries for other officials as well. A number of states, including
Hawaii, have advisory commissions to recommend salary levels for judges. In these states, the
legidlature is under no obligation to act upon these recommendations. However, in eight states, the
commission’s determinations carry greater weight, becoming law unless the legislature
affirmatively acts to modify or reject them. In addition, in Washington State, the citizens' salary
commission’s determination becomes law without any input whatsoever from the legidature.

The various state statutory provisions concerning these mechanisms are discussed in the
remainder of this chapter. It should be noted that a few states, such as Illinois, Maryland, and
Nevada, may use more than one of these mechanisms, and thus, may be discussed in more than
one section of this chapter.
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AUTOMATIC ESCALATOR MECHANISMS
ALASKA

Judges salariesin Alaska aretied to salary increases for state exempt classified employees.
If the monthly basic salary for Step E, Range 28, of the salary schedule for classified and exempt
state employees of the executive branch increases, the monthly base salary of judgeswill increase
by the same percentage.6 In addition, compensation may be supplemented with a geographic cost-
of-living adjustment depending upon the location of ajudge’s primary office assignment.” The
geographic cost-of -living adjustment is a variable percentage, depending upon location, that applies
to the first $40,000 of the yearly base salary of ajustice of the supreme court or a judge of the
superior or district court.8 Alaska also hastied judicial salariesto performance with a unique
provision that conditions the issuance of a salary warrant to a judge upon the judge filing an
affidavit with the state officer designated to issue salary warrants stating that no matter referred to
the judge for opinion or decision has been uncompleted or undecided by the judge for a period of
more than six months?

CALIFORNIA

In California, the salaries of judges are increased every July 1, by an amount produced by
multiplying the then existing salary of each judge by the average percentage salary increase for the
current fiscal year for state employees. Any dollar limitation the legislature places on salary
increases for state employees appliesto judgesin the same manner applicable to state employeesin
comparable wage categories.10

DISTRICT OF COLUMBIA

The compensation of the judgesin the District of Columbiaistied to that of judges on the
federal bench and thus increases automatically as federal judges receive pay increases based upon
the Employment Cost Index (ECI), per the Ethics Reform Act of 1989.11 The judges of the
District of Columbia Court of Appeals are compensated at the same rate prescribed by law as
judges of the United States courts of appeals, except that the chief judge receives an additional

6Alaska Stat. §22.05.140 (supreme court), §22.07.090 (court of appeals), §22.10.190 (superior court), and
§22.15.220 (district court) (1996).

/Seeid.

81d. at 22.35.010.

91d. at §8§22.05.140, 22.07.090, 22.10.190, and 22.15.220.
10Cal. Gov't Code §68203 (West 1997).

11See28 U.S.C. 461 (1994).
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$500 per annum.12  Likewise, the judges of the superior court are compensated at the rate
prescribed by law for judges of the United State district courts, with the chief judge receiving an
additional $500 per annum.13

ILLINOIS

The salaries of Illinois judges are tied to an automatic escalator by action of the Illinois
Compensation Review Board, which, at least biennially, reviews the salaries of judges, elected
congtitutional officers of the state, members of the general assembly, and certain appointed officers
of state government. Inits May 1990 report to the legislature, the Compensation Review Board
recommended that on July 1, 1991 and on July 1 of each year thereafter, the salary of each office
or position provided for in the report or any subsequent reports of the Compensation Review
Board, be increased by a percentage increase equivalent to that of the “Employment Cost Index;
Wages and Salaries, By Occupation and Industry Groups: State and Local Government Workers:
Public Administration”, as published by the Bureau of Labor Statistics of the United States
Department of Labor, for the calendar year immediately preceding the year of the respective July
1st increase date. The increase under this provision is to be no less than zero and no greater than
five percent.14 The Compensation Review Board’ s report containing its recommendations with
respect to salaries becomes law unless the lllinois General Assembly (legislature), within thirty
days after session is convened, disapproves the report in whole or reduces it proportionately by a
resolution, adopted by arecord vote of the majority of the members elected in each house, directed
to the Compensation Review Board.15 Thusfar, the General Assembly has never disapproved the
Compensation Review Board’ s recommendation that judges automatically receive the cost of living
adjustment given to state and local government workers. Additional information relating to the
Compensation Review Board is presented in the last section of the chapter.16

KANSAS

In Kansas, increases in judges salaries are tied to those received by state classified civil
service employees. If the rates of compensation of the pay plan for civil service employees are
increased, thejudicia salaries are increased by an amount (adjusted to the nearest dollar) computed
by multiplying the average of the percentage increase in all monthly steps of the pay plan by the
judges’ annual salaries in effect prior to the effective date of the increase.17 If increases are

12D.C. Code Ann. §11-703(b) (1995).
13d, at §11-904.

14Telephone conversation with Elaine Legrande, Illinois Administrative Office of the Courts,
Administrative Services, September 5, 1997. Seealso 5 ILCS §8290-3 through 290-3.3 (1996).

1525 |LCS at §120/5.
16 See infranotes 54-56 and accompanying text.

17Kan. Stat. Ann. §75-3120(1)(a) (Supp. 1996). A similar provision recently has been enacted to increase
the annual salary of the governor, lieutenant governor, the attorney general, the secretary of state, the state treasurer,
and the commissioner of insurance. |1d. at §75-3111(a).
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authorized in the monthly rates of compensation from step movements of the pay plan, the judges
annual salaries are increased by an amount (adjusted to the nearest dollar) computed by multiplying
the average percentage increase in the monthly rate of compensation from step movements on the
pay plan by thejudges annual salariesin effect prior to the effective date of theincrease.18 The
secretary of administration may certify the percentage that equals the estimated average of the
percentage increase in all monthly rates of compensation from step movements on the pay plan.

KENTUCKY

The Kentucky Revised Statutes state that the Kentucky General Assembly sets the salaries
for judgesin thejudicia branch budget bill and may accept or modify the salaries recommended by
the chief justicein thejudicial branch budget recommendation.19 Asamatter of practice, however,
the General Assembly gives judges the same rate of percentage increase for cost of living given to
all state employees as part of the budgeting process. The General Assembly sets the percentage
cost of living increase and writes it into the biennial budget.20

MAINE

Pursuant to law, annually on July 1, the state court administrator adjusts the salaries of all
associate justices and judges by any percentage change in the consumer price index from
January 1st to December 31st of the previous year, not to exceed a maximum increase of 4%. The
chief justice or chief judge receives 105% of the salary of the other justices or judges.2l The
legislature has amended this provision to withhold the cost of living adjustment in certain fiscal
years. For example, no cost of living adjustment was made for fiscal years 1992-1993 through
1994-1995.22

181d. at §75-3120(1)(b).
19Ky. Rev. Stat. Ann. §48.195 (Baldwin 1995).
20Telephone interview with Jennifer Chandler, Administrative Office of the Courts, September 4, 199

21Me. Rev. Stat. Ann. tit. 4, §884(2-A), 102(2-A), 157(4-A) (1989 & Supp. 1996). For purposes of
provision, “consumer price index” means the Consumer Price Index for Urban Wage Earners and Clerical W
United States City Average, All items, 1967+ 100, as complied by the United States Department of Labor,
of Labor Statistics or if the index is revised or superseded, the consumer price index isthe index represente
Bureau of Labor Statistics as reflecting most accurately changes in the purchasing power of the dollar by co

221d. at tit. 4, 84(2-A).
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MARYLAND

Maryland has both an automatic escalator provision and an affirmative judicial salary
commission recommendation. Under the former provision, whenever ageneral salary increaseis
awarded to state employees, Maryland’ s judges receive the same percentage increase in salary as
awarded to the lowest step of the highest salary grade for classified service employees in the
Standard Pay Plan.23 The Compensation Commission is discussed in the final section of this
chapter.24

MISSOURI

The salaries of Missouri’ s judges may be adjusted in any one year by an amount not to
exceed the salary adjustment for the executive department contained in the pay plan applicable to
other state employees at asimilar salary level for thefiscal year. If no adjustment or alower salary
adjustment is granted in a particular year, then any salary adjustment granted the next fiscal year
may exceed the salary adjustment of the executive department by the amount of the differencein the
prior year.25

NEW HAMPSHIRE

In New Hampshire, judges receive, as a matter of practice, the same percentage increase
given to state employees. The legidature extends any negotiated agreement or legidatively granted
salary increase for state employeesto all legislative and judicial employees, including judges, by
way of afootnote in the budget.26

PENNSYLVANIA

Pursuant to statute, on January 1st of each year, the annual salaries of Pennsylvania's
judges are increased by the percentage increase in the Consumer Price Index for Urban Workers
for the immediately preceding twelve-month period. This cost of living adjustment provision,
which began on January 1, 1994, is scheduled to sunset on January 1, 2001.27

23Md. Cts. & Jud. Pro. Code Ann. §1-703 (1995).
24 See infranotes 57-59 and accompanying text.

25Mo. Ann. Stat.8476.405 (Vern. Supp. 1997). This statutory provision contains the limiting language
“[w]ithin the limits of any appropriation made for this purpose.. . . .”

26 Telephone interview with Jeff Smith, New Hampshire Administrative Office of the Courts, September 5,
1997.

2742 Pa. Cons. Stat. Ann. § 3581(1) (Purdon Supp. 1997). The percentage increase must be published in
the Pennsylvania Bulletin annually by the supreme court on or before November 30.
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SOUTH DAKOTA

South Dakota law provides that the salaries of South Dakota’' s judges and various
constitutional officers, including the governor, shall be adjusted annually “by the same rate
appropriated as the across-the-Compensation Review Board increase to base salaries of state
employees under the general appropriations Act in each corresponding year.”28

TENNESSEE

On July 1st of each year, the base salaries of Tennessee' s judges are adjusted to reflect the
percentage of change in the average consumer price index (all items-city average), as published by
the United States Department of Labor, Bureau of Labor Statistics, between the two calendar years
preceding July 1 of the year in which the adjustment is made.29 However, no reduction in salary
may be made by way of adjustment on account of any decrease in the average consumer price
index. Furthermore, no yearly adjustment may exceed 5% per annum, unless the average
consumer price index exceeds 10%. Under the latter circumstances, the adjustment is calculated at
equal to 5%, plus 1% for each 1% or fraction thereof beyond the 10%.30

LONGEVITY PAYMENTS
CONNECTICUT

Connecticut judges receive semiannual longevity payments as follows:

1. For ten or more years but less than fifteen years of service, one-quarter of three
percent of the annual base pay;

2. For fifteen or more years but less than twenty years of service, one-half of three
percent of the annual base pay;

28S.D. Codified Laws §3-8-2.1 (1994).
29Tenn. Code Ann. §8-23-103 (1993).

30|,
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3. For twenty or more years but less than twenty-five years of service, three-quarters of
three percent of the annual base pay;

4.  For twenty-five or more years, three percent of the annual base pay.

The longevity payments are for service as ajudge (not including aretired judge) at any level court
or any combination of court or other state service or service as any elected officer of the state or
any combination of such service.31

NEVADA

In addition to their annual base salary, Nevada judges receive longevity payments based
upon years of service. District court judges (general jurisdiction court) who have served on the
bench at least five years are entitled to an additional salary of 1% of their base salary for each year
of service; provided that the additional salary may not exceed 22% of the base salary.32 Supreme
court justices receive an additional 6% at 7 years on the bench and an additional 1% each year
thereafter for amaximum of 22%.33

NORTH CAROLINA

Pursuant to North Carolinalaw, the judgesin North Carolinareceive, in lieu of merit and
other increment raises paid to regular state employees, longevity payments in an annual amount
equd to:

1.  4.8% of the annual salary set forth in the Current Operations Appropriations Act
payable monthly after 5 years of service;

2. 9.6% after 10 years of service;
3. 14.4% after 15 years of service; and

4,  19.2% after 20 years of service.34

31Conn. Gen. Stat. §51-47(d) (Supp. 1997).
32Nev. Rev. Stat. §3.030 (West 1997).
33See NCSC Salary Survey, supranote 2, at 6.

34N.C. Gen. Stat. §7A-10 (1995). The term “service” means service as a judge of any court of record, a
member of the utilities commission, a district attorney, or a clerk of the superior court.
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RHODE ISLAND

Rhode Island judges receive longevity payments of 5% after 5 years, 10% after 11 years,
15% after 15 years, 17.5% after 20 years, and 20% after 25 years.35 Rhode Island also has an
unclassified pay plan board that determines the salaries of judges and other officials. Thisis
discussed in the last section of this chapter.36

COMPENSATION COMMISSIONS

A number of states have compensation or salary commissions authorized by statute or
constitution to evaluate and recommend salaries for state judges. The National Center for State
Courts reports the following states have such commissions: Alabama, Alaska, Arizona, Colorado,
Connecticut, Delaware, Georgia, Hawaii, Illinois, lowa, Maryland, Michigan, Minnesota,
Oregon, Rhode Island, Utah, and Washington.37 In addition to these, Maine and Nevada have
commissions that review and recommend judicial salaries.38 Similar to Hawaii's Judicial Salary
Commission, many of these commissions are solely advisory in nature and are given little direction
in carrying out their duties. However, afew like Maine are given statutory directives such as: to
study the salary, benefits, and retirement to be paid to all judges and recommend a compensation
structure that is adequate to ensure the most highly qualified lawyers in the State, drawn from
diverse life and professional experiences, are not deterred from serving or continuing to servein
the state judiciary and are not demoralized while serving on the bench because compensation levels
do not meet certain criteria.39

In addition, Maine is one of the few states to specify criteria that the commission must
consider in making salary recommendations. These include:

1. Skill and experience required of the particular judgeship.
2.  Timerequired.

3. Opportunity for other earned income.

35See NCSC Salary Survey, supranote 2, at 6.
36 See infranotes 66-69 and accompanying text.

37National Center for State Courts, Information Services Memorandum No. S94.0547 (Judicial
Compensation Commissions) (Williamsburg: March 15, 1994), at 1.

38See Me. Rev. Stat. Ann. tit. 4, §1701(section establishing judicial compensation commission is repealed
on December 31, 1999); Nev. Rev. Stat. §88281.157 - 281.1575(reviews compensation paid to constitutional
officers, supreme court justices, district court judges, and elected county officers).

39Me. Rev. Stat. Ann. tit. 4 §81710(11). See also infranotes 57 and 71, and accompanying text.
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4. Vaue of compensable services performed by judges as determined by reference to
judicial compensation in other states and the federal government.

5. Value of comparable services performed in the private sector, including private
judging, arbitration, and mediation, based upon the responsibility and discretion
required in the office and the demand for those servicesin the private sector.

The compensation of attorneys in the private sector.

The consumer price index and changesin that index.

Overal compensation presently received by public officials and employees; and

© ®© N ©

Other factors normally or traditionally taken into consideration in the determination of
compensation.40

In ahandful of states, these commissions are more than mere advisory. In eight states, the
recommendations of the compensation or salary commission becomes law, unless the state
legislature affirmative modifies or rejects the recommendation. In Washington state, the
commission’ s recommendations become law without any action required by the legislature. The
remainder of this section discusses the statutory provisions relating to these states compensation
or salary commissions.

ALABAMA

The Alabama Judicial Compensation is composed of five members. one appointed by the
governor, one by the president of the senate, one by the speaker of the house, and two by the
governing Compensation Review Board of the Alabama state bar. No member may hold any other
public office or office in any political party or be eligible for appointment to the bench while a
member of the commission and for two years thereafter.41 The Commission is charged with
recommending to the legislature the salary and expense allowances to be paid from the state
treasury for all judges of the state, except municipal and probate judges.42 The Alabama Code
states that the Commission may submit areport to the legislature at any time within the first five
calendar days of any session, and these recommendations become law upon the adjournment of the
session in which submitted, unless rejected by ajoint resolution or altered by act of the legislature
during the session.43 The legidature, relying upon this provision, routinely had accepted the

40Me. Rev. Stat. Ann. at tit. 4 §1701(12). Seeaso infranotes 55, 65, and 67 and accompanying text.
41Ala. Const. of 1901, Amend. No. 328.
42 Ala. Code §12-10-4 (1995).

43Ala. Code §12-10-5; see also Ala. Const. of 1901, Amend. No. 328.
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Commission’ s recommendations (which apparently tracked cost of living increases given to public
employees) until afew years ago, when conflicting language was noted in a parallel provisionin
the Alabama State Constitution.44 That language provides that the recommendations of the
Commission become law upon confirmation by ajoint resolution or the recommendations may be
altered by the legislature during the session.45 Since this discovery, the legislature has exercised
greater discretion in this area, sometimes giving Alabama judges the cost of living salary increase
received by public employees

and sometimes not .46

ARIZONA

Arizona has a Commission on Salaries for Elective State Officers, which biennialy reviews
the rates of pay of judges of all courts of record, clerks of the superior court, and elective state
officers to determine the pay levels appropriate to the duties and responsibilities of the respective
offices and positions.47 The Commission is composed of five members appointed from private
life as follows: two by the governor (one of whom is designated as chairperson); one by the
president of the senate; one by the speaker of the house; and one by the chief justice of the supreme
court.48 Greater modification of the Arizona Commission’s recommendations is possible than
with other state salary commissions discussed herein. Unlike other commissions that submit their
proposed salary recommendations directly to their state legislatures, the Arizona Commission
submits its report and recommendations to the governor, who may then include his or her own
recommendations on the exact rates of pay in the budget transmitted by the governor to the
legislature. These recommendations take effect on the first Monday of January of the following
calendar year, unless: specifically disapproved, in whole or in part, by either house of the
legidature; or astatute is enacted that establishes rates of pay other than those proposed.49

DELAWARE

The Delaware Compensation Commission is charged with studying and establishing the
rate of remuneration for the: members of the general assembly; governor; members of the
governor’s's cabinet; lieutenant governor; state auditor; state treasure; attorney general; insurance

44Telephone conversation with Rob Bradford, Alabama Administrative Office of the Courts, September 4,
1997.

45Ala. Const. of 1901, Amend. No. 426 (Amendment to Amendment No. 328, Article VI, §6.09(d)).

46 Telephone conversation with Rob Bradford, Alabama Administrative Office of the Courts, September 4,
1997.

47 Ariz. Rev. Stat. Ann. §41-1903 (1991 & Supp. 1993).
481d. at §41-1902.

49Seeid. at §41-1903 & 41-1904.
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commissioner; justices of the supreme court; chancellor and vice-chancellors of the court of
chancery and all judges of the superior court, court of common pleas, and family court; chief
magistrate; justices of the peace; and public defender.50 The Commission is composed of six
members as follows: two are appointed by the governor; one by the president pro tempore of the
senate; one by the speaker of the house of representatives; the fifth is the president of the Delaware
Round Table; and the personnel director of the state serves as an ex officio and nonvoting member.
The appointees may not be employed substantially full time by the state during their term.51 The
Commission prepares areport every four years for submission to the Delaware General Assembly
on the first day of session. The rate of remuneration established in the report for offices which
salaries are more than $25,000 are limited to 120% of the remuneration received in the fiscal year
in which the report is submitted.52 The remuneration of all offices established by the
Commission’ s report become law as of the first day of February following submission, unless the
general assembly, by joint resolution, rejects the report in its entirety within thirty days following
commencement of its session.53

ILLINOIS

The Illinois Compensation Review Board reviews biennially the salaries of judges, elected
constitutional officers of the state, members of the lllinois General Assembly, and certain officers
of state government. The twelve members of the Compensation Review Board are appointed,
three each, by the speaker of the house of representatives, the minority leader thereof, the president
of the senate, and the minority leader thereof; provided that, no member may be an employee or
member, or aformer employee or member, of the judicial, legislative, or executive branches of
state government or aregistered lobbyist.54 In determining the compensation for each officer, the
Compensation Review Board is statutorily required to consider the following factors:

1. Skill required.

2. Timerequired.

3. Opportunity for other earned income.
4

Value of public services as performed in comparable states.

S0Del. Code Ann. tit. 29, §3303 (1987 & Supp. 1996). As used, remuneration includes salaries,
emoluments, mileage, per diem, travel, and other expense allowances and reimbursements.

51|d. at tit. 29 §3301.
52|d. at tit. 29, §3303.
53|d. at tit. 29, §3304.

5425 |LCS §120/2 (1996).

25



DETERMINING A JUDICIAL SALARY STRUCTURE: WHAT SFAIR?

5. Vaue of such services as performed in the private sector in Illinois and in comparable
states based upon the responsibility and discretion required of the office.

6.  Average consumer prices, commonly known as the cost of living.

7.  Overall compensation presently received by public officials and all other benefits
received.

8. Interests and welfare of the public and the financia ability of the state to meet those
costs.

9.  Other factors normally or traditionally taken into consideration in the determination of
compensation.s5

The Compensation Review Board is required to conduct public hearings prior to filing its report
and must allow interested persons to present their views. The Compensation Review Board then
submits its report containing its recommendations with respect to salaries, which become law
unlessthe Illinois General Assembly, within thirty days after session is convened, disapproves the
report in whole or reduces it proportionately by a resolution, adopted by a record vote of the
majority of the members elected in each house.56

MARYLAND

Maryland’s Judicial Compensation Commission is directed to study and make
recommendations with respect to all aspects of judicial compensation, including salary and
pension, to the end that the compensation structure is “ adequate to assure that highly qualified
persons will be attracted to the bench and will continue to serve there without unreasonable
economic hardship.”57 The Commission must review judicial salaries and pensions every two
years and make recommendations at least every four years. The Commission’s recommendations
with respect to salaries are introduced as a joint resolution in each house of the Maryland General
Assembly, not later than the fifteenth day of the session. The General Assembly may amend the
joint resolution to decrease the amount, but may not increase it, except to comply with the law
relating to automatic salary increases.58 |f thejoint resolution is adopted or amended within fifty
days after its introduction, the salaries so provided apply; however, if the General Assembly fails
to adopt or amend it within this time period, the salaries recommended by the Commission apply.
If the General Assembly rejects any or all of the Commissions salary recommendations, the

55d. at §120/4.
561d. at §§120/4-120/5.
57Md. Cts. and Jud. Pro. Code Ann. §1-708 (1995).

58See supranote 23 and accompanying text.
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salaries of the judges affected remain unchanged, unless modified by the automatic salary increase
provision. The Commission’s recommendations concerning pensions are introduced by the
presiding officers of each house in the form of legidlation, which becomes effective only if passed
by both houses. In appointing commission members, special consideration isto be given to
individuals who have knowledge of compensation practices and financial matters.59

MICHIGAN

Michigan’s State Officers: Compensation Commission determines the salaries and expense
allowances of the justices of the supreme court, as well as that of the governor, lieutenant
governor, and members of the legislature.60 The Commission filesits report each even numbered
year, and its determination takes effect January 1 of the following year, unless the legislature, by
concurrent resolution adopted by a two-thirds vote, rejects either the entire determination or
specific determinations for specific positions.61 The salaries of judges serving on the court of
appeals, circuit court, and district court are determined based upon aformula using a percentage of
the salary of supreme court justices.62

MINNESOTA

Although Minnesota’ s Compensation Council’ s recommendations are characterized as
becoming law unless specifically modified or rejected by the state legislature, the exact statutory
language indicates that Minnesota' s model is somewhat weaker than other states’ models. The
Compensation Council is created each even-numbered year to establish the compensation of all
judges, aswdll as constitutional officers, legidators, and the heads of certain state and metropolitan
agencies.63 The Council must submit its recommendations by May 1, of each odd-numbered year,
with the recommended salaries scheduled to take effect on the first Monday in January of the next
odd-numbered year after that, with no more than one adjustment scheduled to take effect on
January 1 of the following year. However, the recommendations become law only if an
appropriation of money to pay the recommended salaries is enacted after the recommendations are
submitted and before their effective date. Furthermore, the statute allows the recommendations to

59Md. Cts. and Jud. Pro. Code Ann. §1-708 (1995).
60Mich. Stat. Ann.§3.255(56) (1996).

611d. 83.255(57). The legislature must adopt the resolution prior to February 1, of the. year following the
filing of the determination. In the case of rejection, the existing salary and expense allowances prevail retroactive to
January 1.

62Seeid. at §827A.304, 27A.555, and 27A.8202.

63Minn. Stat. Ann. §15A.082(1) (1988 & Supp. 1997).
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be expressly modified or regjected.64 The statute is silent as to how the modification or rejection
may occur, but as there is no requirement such action be taken jointly, it presumably may be done
by either house and approved by the other. In making its compensation recommendations, the
Council is directed by statute to consider the following factors: the amount of compensation paid
in government service and the private sector to persons with similar qualifications; the amount of
compensation needed to attract and retain experienced and competent persons; and the ability of the
state to pay the recommended compensation.65

RHODE ISLAND

Rhode Island law provides for aform of salary commission to determine the salaries of
judges, directors of all state departments, and judges of the workers' compensation court. The
Unclassified Pay Plan Board is a permanent government agency, consisting of seven members,
whose duties are to establish a pay plan for the unclassified employees of the state and to alocate
all new unclassified positions to existing grades within the plan.66 The Unclassified Pay Plan
Board meets each January to determine salaries for the following year. In determining these
salaries, the Board is directed to take into consideration: the duties and responsibilities of the
positions; related factors such as salaries paid to executive and judicial positionsin other states and
levels of government and in comparable positions anywhere that require similar skills, experience,
or training; the amounts of salary adjustments made for other state employees during the period in
which the pay for directors, judges, and workers' compensation judges was set last.67 The Board
must refer the proposed salaries to the Rhode Island General Assembly by the last day of each
February. The proposed salaries go into effect thirty days hence, unless within that time, the
house and senate, acting concurrently, formally reject the proposed salaries.68 According to the
National Center for State Courts, under this procedure, judges have received at |east the same
percentage of flat increases negotiated or given to state employees generally, although an increase
given to unionized employees in 1990 was postponed for judges until 1991 when no additional
increase was scheduled.69

641d. at §15A.082(3).
651d. at §15A.082(4).

66R.1. Gen. Laws §8836-4-16 & 36-4-16.2 (1990 & Supp. 1996). The Board composition is as follo
two members are appointed from the house of representatives by the speaker; two are appointed from the se
the majority leader; the director of administration; the state court administrator; and the general treasure.

671d. at §36-4-16.4(a).
681d. at §36-4-16.4(d).

69National Center for State Courts, Information Services Memorandum No. S95.2152 (states' respons
the question: “Are salaries of any judgestied to any automatic increases (such as cost of living) or tc
state government official?”) (Williamsburg: March 7, 1996), at 25.
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WASHINGTON

The salaries of Washington’s judges, aswell as all of its elected officials of the executive
branch and members of the legidature, are set biennialy by the Citizens Commission on Salaries
for Elected Officials by an affirmative vote of not less than nine out of the sixteen members.70 In
setting the salaries for these positions, the Citizens' Commission is charged with studying the
relationship of salariesto the respective dutiesinvolved.7t The Citizens Commission is required
to hold no fewer than four public hearings within four months immediately preceding the filing of
its schedule of salaries with the secretary of state no later than the first Monday of June every odd-
numbered year. Each scheduleisthen filed in legislative bill form, assigned a chapter number,
published with the session laws, and codified by the statute law committee. The schedules
becomes effective ninety days after the filing, without requiring action by the legidature.72

Interestingly to note, Washington is one of the few states to impose any type of
gualifications on the Citizens' Commission members. Seven of sixteen members must have
experience in thefield of personnel management. Of these, five are selected jointly by the speaker
of the house of representatives and the president of the senate, with one from each of the following
five sectorsin the state: private institutions of higher education; business; professional personnel
management; legal profession; and organized labor. Of the remaining two of these seven, oneis
recommended by the chair of the Washington personnel resources Compensation Review Board
and one is recommended by a vote of the presidents of the state’ s four-year institutions of higher
education.”3

70Wash. Rev. Code §43.03.310 (1996).

71y,

72]d. at §43.03.310.

73]d. at §43.03.305.
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Chapter 4

CONSIDERATIONSINVOLVED IN DEVELOPING
A FAIR AND REASONABLE COMPENSATION
STRUCTURE FOR JUDGES

The Impact of Inadequate Compensation

Conventional wisdom holds that, while inadequate judicial compensation substantially
impacts the quality of justice by forcing experienced judges to quit the bench in search of better
pay, fair and reasonable pay encourages judges to remain on the bench from which, as experienced
judges, they dispense a higher caliber of justice. Critics of the inadequate level of judicial pay in
Hawaii suggest that the situation here is proving the conventional wisdom correct. Since 1992,
nine experienced, seasoned judges in Hawaii have left the bench at an average age of 48.4 years
old, far below the mandatory retirement age. Another judge has just recently announced his intent
to retire at the end of May 1998. Chief Justice Ronald Moon, in hisfirst State of the Judiciary
address to the Legislature during the Regular Session of 1997, acknowledged the link between
adequate pay, experienced judges, and the quality of justice and expressed deep concern over the
adverse effect that the continuing loss of experienced and seasoned judges was having on the
Judiciary, and ultimately the public:

... Lawyers who are appointed to judicial office soon realize that lawyering and
judging are entirely different. Although knowledge of the law is certainly basic to
both, the skills, techniques, and advocacy style of a successful lawyer do not
necessarily make a good judge. Just as lawyers gain proficiency through their
practice of law [by] handling humerous cases over many years, judges learn the art of
judging through the many cases that they handle on a daily basis.

When we lose judges after much time, effort, and monies have been spent to
raise their level of expertise and productivity — not because they are ready to retire
but because of alack of asalary increase — judicial excellence, as a whole, declines
and service to the public is adversely affected.

Although the honor of public service substitutes, in part, for the monetary
rewards of private practice, it will become increasingly more difficult to attract and
retain quality jurists without afair increase in judicial salaries.1

Chief Justice Moon’ s words echo those of the lowa Commission to Review Judicial
Compensation and Benefits, in cautioning that inadequate pay was driving experienced judges
from the bench and thus posing a threat to the quaity of justice:

1Chief Justice Ronald Moon, State of the Judiciary Address, January 22, 1997, at 9-10.
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It isdifficult to assess the real cost of replacing a highly qualified and experienced
judge who resigns at the pinnacle of his (or her) career, but the implications for the
judicial system are several. It takes years for a qualified attorney, once appointed the
bench, to reach a peak efficiency. Early departure creates a gap in the system which,
at best, cannot be filled for a period of years, and, at worst, may result in a permanent
diminution in the capabilities of the service.2

The literature is replete with ratiocination concerning the intrinsic relationship between
quality, experience, and adequate compensation on the bench. This statement by the American
Judicature Society, whose goal is effective administration of justice at the state and federal levels,
isillustrative of the conventional thinking on the correlation between reasonable compensation and
judicid excdlence:

No precept to the American justice system is more fundamental than the need for
excellence in the judicial officers who preside over the system. Without excellence,
judges lose the aura of neutrality and independence that is central to their role as
ultimate arbiters....[W]ithout adequate compensation — including salary as well as
retirement, health, and other benefits — the quality of the applicant pool can be
diminished.... To draw the brightest minds into the applicant pool, compensation must
be offered that, if not quite competitive with the private sector, is at |east adequate to
permit such people to enter judicial service without significant financial sacrifice.3

Critics of inadequate judicial compensation contend that low salaries not only are
responsible for experienced judges quitting the bench, but also discourage the more competent,
highly qualified attorneys from leaving their well-paid positionsto seek judicial careers.4 Theclear
implication is that, as a consequence of low pay, judicial vacancies are being filled by less
qgualified, and therefore less desirable, candidates.5 1n December 1986, the United States
Commission on Executive, Legislative, and Judicial Salaries expressed such a concern, while
warning of the ramifications of inadequate judicial compensation: “As new recruitment at
inadequate salaries threatens to bring less qualified men and women to the bench, the real cost

2See Edward B. McConnell, “ State Judicial Salaries: A National Perspective,” 61 Journal of State
Government 179, 180 (Sept./Oct. 1988) [hereinafter cited as McConnell], quoting from the Report of the lowa
Commission to Review Judicial Compensation and Benefits, March 1978.

3Hawaii Judicial Salary Commission, Report on Judicial Salaries (Honolulu: October 1996), at 7
[hereinafter cited as 1996 Hawaii Salary Commission Report], quoting from American Judicature Society, July-
August, 1994,

4See e.q., State of New York, Temporary State Commission on Judicial Compensation: Final Report,
January 1993, at 2; Flaherty, “Judges Are Militant, Bitter Over Pay,” 21 Court Review 5, 10 (Summer 1984).

SMcConnell, supranote 2, at 180. McConnell contends that the public at large is the loser as “good judges
leave the bench and qualified lawyers refuse to make the economic sacrifice required to take their place.” On theissue
of appointing qualified judges to the bench, he further quotes an adviser to the governor in an unidentified state as
frankly stating: “We're getting alot of duds. We're not getting the level of quality we want in candidates, and salary
isthereason.” Id.
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cannot be calculated in dollars. Thereal cost will be in the insidious and long-term drain imposed
on the nation’s judicial system . ...”6 The American Bar Association also claimed that low
judicial salariesfor judges “diminish the dignity of the office and engender low public esteem for
the courts.”7

Edward B. McConnell, the widely respected president emeritus of the National Center for
State Courts, has written of the association between judicial pay, experience on the bench, and
judicial excellence:

To have good judges, a state must be able to get good lawyers to leave the
practice of law and go on the bench, and must keep good judges from leaving the
bench to return to the practice of law. To do this, judicial salaries need not equal, but
must have a reasonabl e relationship to the compensation of the more competent and
experienced practicing attorneys from whose ranks judges should come, and to whose
ranks they can return. It is axiomatic in business that you get what you pay for.
Because of this correlation between quality and compensation, a state cannot expect to
attract and retain good judges and thereby maintain a quality court system at
compensation levels that are comparable to those of the less experienced or less
competent lawyers.8

Despite the weight of commentary concerning the deleterious effects of inadequate
compensation on the quality of justice, some may reasonably question whether higher pay in fact
guarantees better qualified judges. Can the conventional wisdom be substantiated by empirical
evidence or scientific method or only by subjective or anecdotal accounts? While such adirect
connection may not lend itself to scientific verification, reform efforts over the last several decades,
such asjudicial merit selection, judicial retention, and judicial performance evaluation, have been
aimed at ensuring that only qualified individuals are appointed to and retained on the bench.

Judicial performance evaluation programs, in particular, have provided the judiciary,
retention commissions, and, in many cases, the public with meaningful information concerning
judicial performance factors, such as knowledge and application of the law, treatment of parties
and counsel, case management, and communication and administrative skills.® The concept of
judicial performance evaluation was pioneered by the Alaska Judicial Council in 1976 to provide
reliable information to voters to assist them in making informed decisions in judicial retention
elections10 As of 1993, eleven states, including Hawaii, had established permanent judicial
performance evaluation programs and another ten states were in the process of developing such

6Seeid.

7American Bar Association, Judicial Administration Division, “ Standards for Judicial Compensation”
(Chicago, 1990), at I.

8McConnell, supranote 2, at 180.

9See Susan Keilitz & Judith White McBride, “Judicial Performance Evaluation Comes of Age,” State Court
Journal 4-13, Winter 1992, at 4.

10|,
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programs.11 The goal of judicial performance evaluation programsisto provide fair, responsible,
and constructive information about judicial performance, which may be used to: improve judicial
performance individually and institutionally; enhance the judicial reappointment or retention
process; enrich judicial education; and promote more effective assignment of judges.12 Although
scientific measurement of the impact of these programs on performance is admittedly “inherently
complex”; nevertheless, researchers have found a “growing body of evidence [that] validates the
value of the process for individual judges and for the judicial system asawhole.”13

Hawaii’s Judicial Performance Program, which has been in existence for about three and
one-half years, is designed to evaluate and improve performance on an individual and institutional
level .14 Judges are evaluated by attorneys who appear before them. The evaluation covers three
primary areas. lega ability, judicial management skills, and comportment. Each judge is evaluated
twice during the judge's term. Survey results are compiled and given to the Chief Justice, who
meets with the judges individually and reviews the results with them. The evaluation results are
confidential under the rational e that the goal of the program is to encourage self-improvement.
However, the results are given to the Judicial Selection Commission to assist the Commission in
its evaluation and retention process. In addition, the results have been used by the Judiciary to
help focus the judicia education program on specific areas that need work.15

I sInadequate Compensation a M enace to Judicial | ndependence?

McConnell advised that “[j]udicial compensation should be sufficient to ensure that judges
are of high-caliber, free from the distractions of personal economic pressures, and independent of

11 States with established judicial performance evaluation programs: Alaska, Arizona, California, Colorado,
Connecticut, Hawaii, lllinois, Maryland, New Hampshire, New Jersey, and Utah. Statesin the process (as of 1993)
of developing their programs. Delaware, Massachusetts, Minnesota, Missouri, New Mexico, North Dakota, Rhode
Island, South Carolina, Vermont, and Washington. See National Center for State Courts, 1993 State Court
Organization (Williamsburg: 1995), at Table 11.

12 See generally Susan Keilitz & Judith White McBride, “ Judicial Performance Evaluation Comes of Age,”
State Court Journal 4-13, Winter 1992. Methods used to assess and evaluate performance include: questionnaires;
self assessment; peer evaluation; direct, in court observation; and videotaping.

13d. at 13.

14The program, which started as a pilot program, was made permanent at the end of August of 1993.
Judicial performanceis evaluated through the use of questionnaires sent to attorneys, pro se litigants, and guardians
ad litem who appear before judges. The Bar’s response rate reportedly has been very positive. See“Judiciary
Report,” Hawaii Bar Journal (November 1994), at 27-28.

15Djscussions with Chief Justice Ronald Moon, Administration Director of the Courts Michael Broderick,
and Budget and Statistics Division Administrator Larry Coldiron, July 14, 1997.
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outside influences.”16 This statement recognizes that the pay issue extends beyond the connection
between compensation and judicial excellence, striking at the very heart of judicial independence.
The lowa Commission to Review Judicial Compensation and Benefits also perceived the critical
significance of these issues with respect to judicial independence:

An independent and highly competent judiciary is the life blood of the democratic
process. . . .

The citizens of lowa rightfully expect competence and high standards from
their judges. Public acceptance of judicial decisions rests primarily on the reputation
of judges for independence, scholarship and integrity. The Code of Judicial Conduct
makes judges almost completely reliant upon judicial salaries of earned income. . . .
Fundamental fairness requires fair and just compensation for this responsible
position.17

The American Bar Association, in adopting its standards for judicial compensation in 1990, minced
no words in warning of the inimical effects of inadequate judicial compensation: “While some
financial sacrifice is expected of private citizens who assume major governmental posts, thereisa
threshold below which subpart compensation poses a very real threat to the independence and
quality of thejudiciary.”

The danger posed by inadequate compensation to the judiciary’ s independence is real
indeed. The principle of judicial independencel8 derives from the doctrine of separation of
powers, which is fundamental to the very existence of our democratic government.19 Flowing
from the doctrine of separation of powers is the independence of each branch of government to
carry out its constitutional functions. In so doing, each branch has “exclusive cognizance of the
matters within its jurisdiction, and is supreme within its own sphere,” and may not invade
another’ s sphere of operation.20 Thus, absent specific constitutional authority, one branch of
government may not be controlled by, subjected either directly or indirectly to the coercive

16McConnell, supranote 2, at 180.

17McConnell, supranote 2, at 179-180, quoting from Report of the lowa Commission to Review Judicial
Compensation and Benefits, March 1987.

18 According to Flaherty, the principle of judicial independence dates back to the American Declaration of
Independence, which contains this major grievance against King George 11 of England: “He has made Judges
dependent on his Will alone, for the tenure of their offices, and the amount and payment of their salaries.” Seee.q.,
Flaherty, “Judges Are Militant, Bitter Over Pay,” 21 Court Review 5, 10 (Summer 1984) [hereinafter cited as
Flaherty].

191t has been said that the separation of powers doctrine is the “most important principle of government(,]
declaring and guaranteeing the liberties of the people, and preventing the exercise if autocratic power, and ... isa
matter of fundamental necessity, ... essential to the maintenance of arepublican form of government. ... [N]Jo maxim
has been more universally received and cherished as a vital principle of freedom.” 16 Am Jur 2d Constitutional Law
8296 (1979 & Supp. 1997) (footnotes omitted). The doctrine has been explained as the distribution of the powers of
government to the legislative, executive, and judicial branches, which operates, by implication, as an inhibition
against the imposition, upon any one branch of government, of the powers that belong to one of the other branches,
so that no branch may rightfully exercise any of the functions necessarily belonging to another. 1d.

20|d, (footnotes omitted).
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influences of, or even embarrassed by another branch of government.21 It may be arguable that
the failure of the legislative or executive branch to provide fair and reasonable judicial
compensation is an indirect attempt to control, influence, or embarrass the judiciary and, as such,
constitutes a menace to judicia independence.

Determining Fair and Reasonable Compensation

Salary comparisons

Although it may be easy to conclude that judges should be paid an adequate salary, it is not
so simple to determine what constitutes afair and reasonable level of compensation. The American
Bar Association, Judicial Administration Division’s Handbook on State Judicial Salaries, has
suggested the following factors as relevant in determining the appropriate level for judicia salaries.

o Income of private attorneys;

®*  Compensation of top attorneys in public service, including the attorney general’s
staff, county, city, and district attorneys, and state law school deans and professors;

° Compensation of federal judges and state judges elsewhere, particulary those of
comparable and surrounding states; and

®*  Anadequatejudicia pension system, including retirement, disability, and survivor
benefits.22

The Maryland Judicial Compensation Commission has identified a broader range of
compensation principles or guidelines as relevant to determining appropriate judicial compensation:
° Salary comparability with other state officials and juristsin other states;
*  Comparability with private lawyer income;
®*  Achievement of an appealing career ladder for jurists, commencing with an attractive
entry salary;

®*  Recognition of upward trends in and responsiveness to economic indicators, such as
cost of living and per capitaincome;

° Recognition of risksinherent in the work and in competitive elections;

211d, citing O’ Donoghue v. United States, 289 U.S. 516 (1932); State v. Shumaker, 200 Ind. 716, 164
N.E. 408 (1928).

22See McConnell, supranote 2, at 181-182.
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. Urgency to recruit highly qualified persons for the bench;
. Retention of competent jurists; and
. Recognition of the status and prestige of the bench.23

As may be seen from these examples, thereis atendency to measure reasonable salary
levels through salary comparisons. However, there appears to be no one agreed upon standard by
which to compare judicia salaries24 Many commentators urge that the most appropriate measure
should be what a judge could earn in private practice.25 In particular, they contend that judicial
salaries should be compared with private attorneys who are in the top quarter level of income,
based upon the reasoning that judges generally come from among the most experienced and able
attorneys.26 Others, however, have rejected this notion, including the New Y ork Temporary
Commission on Judicial Compensation, which observed that “public service, particularly in higher
office[,] has always entailed sacrifice relative to the private sector.” 27

In practice, it appears that states tend to give significant weight to the salaries of judges at
similar court levelsin other jurisdictions. Some commentators have urge parity between the
compensation of state court judges and that of federal court judges. Thisview is supported by an
ABA resolution calling for substantial parity between the salaries of justices of the highest courts of
the states and those of judges of the United States courts of appeal, and between salaries of state
genera jurisdiction trial court judges and those of federal district court judges. Supporters of this
view cite, as rationale for such parity, the comparable levels of training, skill, and experienced
required and comparability of the number and complexity of cases handled.28 Few states have
adopted parity with the federal courts as a goal, however. Moreover, the New Y ork Temporary
State Commission on Judicial Compensation found that the latest increase in salaries for federal
judges made parity an “unrealistic and unachievable” goal, declaring that the ability of the federa
government to pay and incur debt is“fundamentally different from New Y ork’s constitutionally-

23Maryland, 1986 Report of the Judicial Compensation Commission (Annapolis. 1986), at 7.

24Commentators appear to be general agreement that the focus of such comparisons should be determining
an appropriate salary for judges. Thus, while judges incomes are admittedly high in comparison to that of an
average wage earner, thistype of comparison isirrelevant.

25See Flaherty, supranote 18, at 6; McConnell, supranote 2, at 181.
26Seeid.

27 State of New Y ork, Temporary State Commission on Judicial Compensation: Final Report, January
1993, at 8.

281996 Hawaii Salary Commission Report, supranote 3, at 12, citing American Bar Association, Annual
Report of the American Bar Association, Including Proceedings of the One Hundred Fourth Annual Meeting, New
Orleans, Louisiana, August 10-12, 1981, vol. 106 (Chicago: American Bar Association, 1985) at 687.
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imposed requirement for a balanced budget.”29 Similarly, the Maryland Judicial Compensation
Commission, while admitting that federal -state parity might be desirable but for existing state fiscal
constraints that are absent in the federal system, noted that “the federal government runs on deficit
financing and the State of Maryland does not.”30 Thus, the greater tendency among states has
been to compare salaries with those of other state court judges, particularly in neighboring or
comparable states.31

Commentators also draw comparisons between judicial salaries and those of law school
faculty, frequently citing instances in which professorsin state law schools are paid more that the
state chief justice. Critics of this situation pointed out that the position of chief justice requires
legal skill and ability at least equal to, and requires administrative responsibilities far greater than,
those of alaw school dean.32

Historically, there has been atendency to link judicial pay with that of top government
officialsin the executive branch.33 This policy has been criticized as inappropriate because of the
distinct nature and function of the judiciary. Thisview was summarized by the Utah Committee on
Judicial Compensation in its October 1987 report:

The judiciary provides a unique and critical function. Consequently, issues to
be considered when making judicial compensation decisions are different in many
ways from those impacting salaries of other elected/appointed officials or career
service employees.

- The Judiciary -comprises the third branch of government. Its strengths,
quality and independence must be ensured. The need for adequate salaries to attract
and retain quality individuals to the bench should not be limited by tying salaries to
unrelated positions elsewhere in state government.

- Almost all judges become career employees. Salaries should support and
encourage career decisions,

29tate of New York, Temporary State Commission on Judicial Compensation: Final Report, January
1993, at 8.

30Maryland, 1986 Report of the Judicial Compensation Commission (Annapolis: 1986), at 9.

31See McConnell, supranote 2, at 182.
32|, at 181.

33The tendency in Hawaii to tie judicial pay raises together with those of the executive branch has had
some bizarre results, such as when the justices of the Hawaii supreme court had to uphold the 1975 executive and
judicial pay raise which was being challenged on several grounds, including that it had been attached to a bill
appropriating funds for collective bargaining. See“'75 raise upheld by top Isle court,” The Honolulu Advertiser,
May 13, 1977, at A-10. See aso notes 10-14 in Chapter 2 and accompanying text.

37



DETERMINING A JUDICIAL SALARY STRUCTURE: WHAT SFAIR?

It is critical that compensation levels reflect these unique characteristics.
Compensation policies and activities for other positions should not determine the

establishment and maintenance of adequate salary (sic) for judges. 34

Inasimilar vein, Chief Justice Moon, in his 1996 State of the Judiciary address, elaborated
on the distinction between the Judiciary and the other branches of government:

Judicial independence, as it relates to judges, means that our decisions must be based
solely on the legal merits of a case — not on popular opinion polls or surveys, or
views of special interest groups. In the words of United States Supreme Court Chief
Justice Rehnquist, judicial independence is “one of the crown jewels of our system of
government today . . . and is essential to [the Judiciary's] proper functioning and
must be retained . . . . [M]embers of the legislative branch and the heads of the
executive branch of government . . . are, under our system of government, guided by
popular opinion and are expected to carry out the will of the people. On the other
hand, judges are prohibited from having constituents or from engaging in politics
because our decisions must be based solely on the legal merits of a case. And therein
lies the crucial distinction between judges and representatives of the legislative and
executive branches.35

The 1984 Hawaii Commission on Judicial Salaries, noting that judges make alifetime
commitment to the bench in the “tradition of an independent judiciary,” likewise distinguished
service on the bench from other public service positions:

[1]t is essential to remember that appointments to the courts are unlike election to
public office, appointment of senior positions in State government .... [JJudges are
expected to devote full energy and attention to the cause of justice, to eliminate
personal, professional or economic interest that could conflict with the exercise of
independent and dispassionate judgment in criminal and civil cases.36

Some commentators have further noted that, whereas public officials typically make only a short-
term commitment to public service, after which they return to the private sector to capitalize on their
governmental experience, attorneys who leave their practice for public service on the bench
generally are expected to do so permanently.37 Thus, the financia sacrifice judges make in public
serviceis both significant and enduring.

34McConnell, supranote 2, at 181-182, quoting from the October 1987 Report of the Utah Committee on
Judicial Compensation.

35Chief Justice Ronald Moon, “ State of the Judiciary Address’, January 22, 1997, at 3.

36Hawaii, Report of the Advisory Committee on Judicial Salaries (Honolulu: 1989), at 3.

37 See Maryland, 1986 Report of the Maryland Judicial Compensation Commission (Annapolis; 1886), at
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What should comparisonsinclude?

“Perks”. With respect to imposing aceiling on judicial salaries at the pay level of elected
or appointed officials, it has been pointed out that many such officials have perks in addition to
their salary. For example, it was estimated in 1989 that Governor Waihee received approximately
$290,000 in added benefits per year, including an official mansion, servants, limousines, free
food, and household expenses.38 Commentators maintain that any linkage of judicial salary levels
to those of elected or appointed officials, in the absence of consideration of the value of such
perks, is arbitrary and unfair. Accordingly, it is submitted that any comparison of judicial
compensation with that of other state officials should take into account whether the officials receive
other perquisites, such as housing, transportation, personal staff, expense accounts, and other
extras.

Ability to earn outside income. Similarly, commentators have suggested that, in
addition to the inclusion of “perks,” afair comparison of judicia compensation with that of others
should include the ability to earn outside income.3® These commentators explain that many others
with whose salaries judicial salaries frequently are compared are free to supplement their income.
For example, practicing attorneys may earn extraincome by teaching alaw school course or other
class or by undertaking writing or speaking commitments. Likewise, law school faculty members,
including deans, are permitted to supplement their salaries by practicing law or engaging in other
professional work, consulting, and teaching summer school courses. In contrast, judges are
constrained by the Code of Judicial Conduct from earning income outside their judicial salaries.40
Commentators contend that this constraint from earning outside income, coupled with low pay,
puts judges at a distinct disadvantage compared to those in the private sector.

Fringe benefits. Furthermore, it has been suggested that comparisons of judicial
compensation with the compensation of others, regardless of whether attorneysin private practice,
other state officials, or judges in other jurisdictions, should be between total compensation
packages. Although salary isthe most significant form of compensation judges receive, other
forms of compensation may include: retirement, disability, and death benefits; leave for vacations,
holidays, and sickness; and various forms of insurance coverage.

38Richard Borreca, Governor’s commission proposes hefty pay hikes,” Honolulu Star Bulletin, March 3,
1989. In addition, a spokesman for the attorney general’s office estimated that security costs, travel expenses, and
landscaping at Washington Place costs $250,000. 1d.

39See McConnell, supra, note 2, at 181. McConnell also quotes the |owa Commission to Review Judicial
Compensation and Benefits on this point: “The Code of Judicial Conduct makes judges almost completely reliant
upon judicial salaries for earned income. Judges are required to sacrifice most all sources of earned income, except
isolated instances of teaching and writing which do no impinge upon their judicial duties. Fundamental fairness
requires fair and just compensation . . ..” 1d.at 180.

40See Haw. Rev. Code of Jud. Conduct Cannon 4 (1992). In Hawaii, the Judiciary's policy of prohibiting
judges from serving as paid adjunct law professors is based upon Article VI, 83 of the Hawaii Constitution. See
Memorandum from Chief Justice Moon to Administrative Judges and Dean Jeremy Harrison, May 11, 1993.
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In Hawaii, these fringe benefits account for a significant percentage of a judge’s
compensation. An exact figure of the value of fringe benefits as a percentage of compensation is
difficult to determine, according to staff at the Department of Human Resources Development,
because the figures change depending upon which benefits are included.4l For example, the
Department of Budget and Finance recently calculated a composite fringe benefit rate, generally
applicable to all state employees, at 36.97% of employees’ base salaries.42 However, this figure
includes computed rates only for the following fringe benefit items. pension accumulation and
administration retiree health insurance, employees health fund, workers’ compensation,
unemployment compensation, and social security. (See Appendix E) Several important
benefits, including holidays, sick leave, and vacation, were excluded from this figure.
Accordingly, it seemslogical to conclude that the value of al fringe benefits received by Hawaii’s
judges would result in a somewhat higher figure.

Given the significant percentage of compensation that fringe benefits comprise,
commentators maintain that a fair and meaningful comparison of Hawaii’s judicial compensation
levels with the compensation of others requires comparison between total compensation packages.
For example, any comparison of judicial compensation with that of attorneysin private practice
should take into account whether the attorneys compensation package includes benefits such as
health, life, and disability insurance and pension or profit sharing plans or whether attorneys must
provide for such benefits out of their gross professional income. Similarly, any comparison of
Hawaii’sjudicial compensation with that of other states should consider al benefits provided to
judges, in addition to salary. It should be noted that, although much has been made of Hawaii’s
low judicial salary ranking vis a vis the other states, discussed previously in Chapter 3, this
ranking is based solely on salary levels and does not take into account other aspects of judicial
compensation, which may differ substantially from state to state.

A comprehensive review and comparison of state judicial compensation packages would
require the competent services of a compensation/benefits specialist. Although such atask is
clearly beyond the scope and time requirements for the present study, it is important to comprehend
just how varied the fringe benefit provisions for judges are among the states. The following
discussion is merely an attempt to illustrate the diversity that exists and to highlight afew notable
provisions. It is not intended to be a complete discussion of all benefit provisions availablein a
particular state nor a complete summary of how al states treat a particular benefit. The information
istaken from the ABA’s 1996 survey of state fringe benefits report, which summarizes benefit
provisions by state and may be referred to for further information.43 No attempt has been made to
verify or update the information contained therein.

41Telephone conversation with Allen Sakamoto, Compensation Specialist, Classification and
Compensation Review Division, Department of Human Resources Development (October 1, 1997).

42Memorandum from Earl |. Anzai, Director of Finance, to All Department Heads, Re Fringe Benefit Rate
for FY 98, July 1, 1997.

43 American Bar Association, National Conference of State Trial Judges, A Survey of State Judicial Fringe
Benefits (2 ed.; Chicago: 1996).
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a. Retirement/Vesting periods

With respect to judicial pensions, the American Bar Association, Judicial Administration
Division’s Committee on State Judicial Salaries' noted that judges who are at least age 65, with a
minimum of 15 years of service, should be eligible to receive a pension equal to 75% of the
currently effective salary of the office from which the judge retired. Reference to the “currently
effective salary” was an attempt to ensure provision of cost-of-living adjustments.44 In Hawalii,
judges contribute 7.8% of their salary to the Employees’ Retirement System. Their retirement
benefits are equal to 3.5% of ajudge’ s average final salary (based on the average of the highest
three years), multiplied by the number of years of service, plus an annuity equal to the actuarial
equivalent of ajudge’s accumulated contributions to the retirement system, not to exceed a
maximum of 75% of the judge’ s average final compensation. Retired judges also receive an annua
2.5% cost of living increase in retirement benefits and federal social security benefits and do not
pay state income taxes on their retirement benefits when they are received. Provisions also exist
for judgesto elect early retirement with reduced benefits.

Governor Cayetano’ s veto message accompanying the judicial pay bill,45 warned that
“[iI]ncreasing [judicial] salaries across the board without adjusting retirement benefits. . . will only
provide [judges] with agreater incentive to leave’ the bench.46 The Governor seemed particularly
concerned with the Judiciary’ s right to benefits based upon three and a half percent of the average
final salary, based upon the average of the highest three years, and the “right to retire without
consideration of an age limit.”47 Given Governor Cayetano’ srationale for vetoing the judicial pay
bill, areview of Hawaii’s retirement benefits vis a vis other states might prove particularly
enlightening.

However, as most states’ provisions are unique, meaningful comparison of these
provisions are problematic in the absence of the services of a benefits specialist. For example:

* InAlabama, judges contribute 6% of their annual salary and receive 75% of their
sdary at date of retirement plus cost-of-living increases,

° In Arizona, judges contribute 6% of their salary, and the benefit equals 3.3% of find
salary, multiplied by years of service to a maximum of 80% of final salary. Cost-of-
living increases are granted from time to time;

44 See McConnell, supranote 2, at 182.
45See note 56, in Chapter 2 and accompanying text.

46Benjamin J. Cayetano, Governor of Hawaii, Statement of Objections to House Bill No. 1393, Regular
Session of 1997 (June 20, 1997).

47,
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In Colorado, judges contribute 8% of their annual salary, and benefits are equal to
2.5% of final average salary (high three), multiplied by years of service up to 20
years. After 20 years, judges receive an additional 1% of their final average salary
for each year in excess of 20, up to a maximum of 70% of final average salary.
Benefits are subject to an annual cost-of-living increase up to 1% per year, but retired
judges must pay state income taxes on benefits when received;

In Idaho, judges contribute 6% of their annual salary, but after 20 years of service,
make no contribution. Benefits equal 4% of current salary, multiplied by number of
years of service up to 10 years, plus 2.5% of current salary for service in excess of
10 years, up to maximum of 62.5% of salary. Retired judges pay state income taxes
on benefits when received,;

In Illinois, judges contribute 7.5% of their annual salary, plus 1% toward an
automatic increase in annuity. Benefits are equal to 3.5% of salary base for the first
10 years of service, plus 5% of the base for each year after that, up to a maximum of
85%;

In Nevada, judges do not contribute to the state judicial retirement plan or to the
federal social security system. The retirement benefit is equal to 75% of ajudge’s
salary immediately preceding retirement and is subject to periodic cost-of-living
increases provided after 3 years,

In New Jersey, judges contribute 3% of the difference between their salary on
January 9, 1982 and on January 18, 1982. Benefits equal 75% of ajudge’sfinal
salary, and judges receive social security benefits; however, they have to pay state
income taxes on benefits received;

Under Pennsylvania’s standard plan, judges must contribute 5% of gross earnings,
and the maximum annual pension is equal to 2% of the judge’ s final average salary
(high three) for each year of service. Judges may enroll in optional and/or
supplemental retirement plans to increase benefits;

Minnesota has one of the most complicated sounding formulas. Judges contribute
6.27% of their annual salary. Benefitsfor judges who retire at age 65, with at least 5
years of service, are calculated by taking the average of the five highest annual
sdaries paid to the judge within the 10 years preceding retirement and multiplying that
amount by 2.5% for each year of service before July 1, 1980, and by 3% for each
year of service after June 30, 1980. The actual amount paid is computed by
converting this amount to a monthly amount and subtracting from that 75% of the
judge’ s monthly social security benefits, to a maximum of 65% of the final salary.
Retired judges have to pay state income taxes on benefits they receive after recouping
thelr investment.
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One can readily see that a meaningful comparison of Hawaii’ s retirement benefits with these and
other states would require in depth computations and analyses.

Fortunately, the usefulness of comparing vesting periods for full retirement benefits may be
more readily apparent. In Hawaii, judges are eligible for full retirement benefits regardless of age,
provided they have at least 10 years of service, or 5 years of service if they are at least age 55.
Only Pennsylvaniais somewhat similar to Hawaii in allowing judges to vest for pension benefits
regardless of age, upon accrual of at least 10 years of retirement service credit, or after age 60 with
at least 3 years of service. Most states have higher minimum age requirements for judicial
retirement and/or longer service requirements for vesting than Hawaii. Some states have a short
vesting period similar to Hawaii, but it is coupled with a higher age requirement, such as age 60;
furthermore, most of these states also offer full benefits upon retirement at a younger age, but
coupled with substantially more service years, such as 20 years. The following areillustrative of
these variations:

*  Alaskagrants benefitsto judges who are at |east 60 years old, with at least 5 years of
service.

° In Idaho, benefits are available to judges at |east 65 years old, with at least 4 years of
service, or at any age, with at least 20 years of service.

. [llinois which allows retirement of judges who are at least 60 years old, with at |east
10 years of service, or at least 62 years, with between 6 and 10 years of service.

®* InMississippi, ajudge may retire after age 60, with at least 4 years of service, or at
any age, with at least 25 years of service.

° In Montana, judges who are at least 65 years of age, with 5 years of service, are
eligibletoretire.

. In New Mexico, judges are eligible for retirement if they have at least 5 years of
service and retire when they are at least 64 or have at least 15 years of service and
retire when they are at |east 60.

®*  Tennessee grants benefits to judges who are age 65, with 8 years of service, or age
55, with 24 years of service.

*  Vermont requires judgesto be at least 62 years old and have 5 years of service or be
at least 65 years old.

*  Virginiagrants benefits to judges who are age 65, with at least 5 years of service, or
age 60 with 30 years of service.
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A number of states have descending years of service requirements as ageincreases. For
example:

®  Colorado allows retirement at: ages 55 to 59 with 30 years of service; ages 60 to 64
with 20 years of service; and age 65 or over with at least 5 years of service.

° Louisianaallows ajudgeto retire: at any age with 18 years of service; at age 70 with
any number years of service; after age 55 with at least 12 years of service; or at 50
years or after with at least 20 years of state service, 12 of which were as ajudge.

®*  Toqualify for benefitsin New Jersey, judges must have: at least 10 years of service
and retire on their 70th birthday; at least 15 years of service and retire when they are
at least 65; or at least 20 years of service and retire when they are at least 60 years
old.

®  South Carolina provides benefits to judges who retire after: 25 years of service
regardless of age; 20 years of service at age 65; or 15 years of service at age 70.

° Before Alabama changed its digibility requirementsto at least age 60 with at least one
full term on the bench, it allowed ajudge to retire at: age 60 with at least 18 years of
service; age 62 with at least 15 years of service; age 65 with at least 12 years of
service; and age 70 with at least 10 years of service.

A number of states have relatively simple provisions with higher age or service
requirements than Hawaii. Illustrative are: Arizonawhich allowsjudgesto retire at age 60, with at
least 25 years of service, or at age 62, with at least 10 years of service; Nebraska provides benefits
for judges retiring on or after reaching age 65; North Dakota grants benefits at age 65 or when age
added to years of service equals at least 88; and South Dakota grants benefits to judges who retire
after age 65 and have participated in the retirement system for at least 15 years.

Several states also allow for reduced benefits upon early retirement, such as Nevada, which
provides full benefits for retirement after age 60, with at least 22 years of service, and partial
benefits for judges who retire after age 60, with at least 10 years of service. North Carolinaallows
early retirement with reduced benefits for judges reaching age 50, with 5 years of service; judges
who retire on or after age 65, with at least 5 years of service, or after age 50, with at least 24 years
of service, are eligible for full retirement benefits.

b. Retired judges health benefits

A few states continue to provide health insurance coverage to retired judges, similar to
Hawaii, which provides full health and life insurance coverage (except that judges retiring with less
than 10 years service must share the cost). For example, in California, judges receive full health
and dental benefits. Maine pays for health and life insurance for retired judges (basic plan), but the
dental insurance ceases. In Maryland, retired judges with at least 16 years of service get the same



DEVELOPING A FAIR AND REASONABLE COMPENSATION STRUCTURE FOR JUDGES

health insurance subsidy as provided to active judges (those with less than 16 years get a reduced
subsidy). In Idaho and Pennsylvania, the state provides fully paid health/medical insurance for
judges. However, in Pennsylvania, the coverage applies only to those judges who retire with 10
or more years of service and includes hospital, medical/surgical, major medical, dental, vision,
hearing, and prescription drugs.

A few states continue to provide benefits, but at alower level than that provided active
judges. For example, in Delaware, health care continues at the same level as for an active
employee for those retired judges who are under 65; but the state pays only the cost of Medicare
supplement for retired judges (and spouses of retired judges) over age 65. Kentucky pays only the
cost of Medicare supplement for retired judges. Finally, afew states continue benefits only for
some judges. For example, Michigan pays life insurance for all retired judges, but continues
health insurance coverage only for retired supreme court justices and court of appeals judges.

c. Paidleave provisions

It is perceived, within the State at least, that Hawaii has a generous leave policy for public
employees, including judges. Judges receive 21 days of vacation leave and 21 days of sick leave
per year. Additionally, asin nearly all states, judges are granted 15 days of military leave each
calendar year when called for active duty or to participate in training exercises. Furthermore,
Hawaii isthe only state noted as having paid funeral leave (up to 3 days for an immediate family
member). Several states, however, have equally or even more generous leave policies. For
example, Alaska gives judges 30 days of vacation leave, unlimited sick |eave as needed each year
(not charged against vacation leave), and five days educational leave.48 In Maryland, judges are
entitled to 27 vacation days per year, plus 3 personal days; sick leave is taken as needed and not
charged against vacation or personal leave. Minnesota judges have 30 working days of vacation
leave and 10 days for education leave per year, (no mention was made of sick leave, however).
Rhode Island judges receive six weeks of vacation leave, sick leave on an as needed basis, and up
to 4 days of personal leave.

A number of states have no formal specified leave provisions, including Arizona,
Arkansas, Colorado,49 Florida, Georgia, Kentucky, Nebraska, North Dakota, Pennsylvania,
South Carolina, Tennessee, Texas, Vermont, Virginia,50 and Washington. In between these
extremes are states such as Idaho, whose judges are eligible for 22.5 vacation days and accrue sick
leave at one day a month, or Utah, whose judges receive 20 days of vacation per year.

481n lieu of vacation and sick leave, Alaska s district court judges receive either 2, 2.25, 2.5, or 3 days of
personal leave per month (depending upon years of service). American Bar Association, National Conference of
State Trial Judges, A Survey of State Judicial Fringe Benefits (2 ed.; Chicago: 1996), at 7.

49Colorado has no formal policies, but judges have 25 per year to use at their discretion. Id.at 21.

S0Except district court judges receive 20 vacation days per year, 10 hours of sick leave each month, and 11
days of educational leave. 1d.at 178-179.
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Hawaii’s judges have 14 paid holidays in an election year, as does New Jersey.
Pennsylvania has from 12 to 14 holidays per year. Only Maryland, with 14 daysin anonelection
year and 15 days in an election year, and West Virginia, which has 13 to 15 holidays per year,
have more than Hawaii. Alabama, Delaware, Massachusetts, Vermont have 13 holidays per year.
A number of states have 10 holidays a year, including Arizona, Arkansas, |daho, Minnesota,
Mississippi, New Mexico, North Dakota, South Dakota, and Washington. lowa hasonly 9
holidays per year; and Texas has no formal holiday provisions. The other states generally have
between 11 or 12 holidays per year.

d. Health/Medical benefits

Because of the variety of health plans available to judges in the states, no attempt was made
to compare these health benefits. It isinteresting to note, however, that afew states include dental
coverage for their judges in their health benefits package. Alaskaisthe most generousin providing
dental coverage for judges and their family members. Moretypical are Alabama, Idaho, Michigan,
(coverage varies by court plan) Minnesota, and Rhode Island, which provide dental coverage only
for judges, but alow judgesto add family members at their own cost.

e. LifeInsurance benefits

Hawaii provides active judges under age 65 with $25,000 of life insurance benefits, with
descending amounts as age increases. Several states are more generous than this, basing benefits
on salary levels. For example, in lllinois and Oregon,51 judges' life insurance benefits are equal to
their most recent annual salary. Similarly, Idaho judges have coverage equal to 100% of their
salary, until they reach 65 years of age; then it drops to 75% of their salary, and 50% of their
salary at age 70. Michigan is also generous: for active judges, the state coverage is equal to two
times their annual salary, and in addition, most local governmental units provide varying amounts
of coverage;52 for retired judgesit is 25% of the coverage immediately preceding retirement. In
Minnesota, judges have $55,000 in life insurance coverage.

On the other hand, most states provide judges with considerably less insurance coverage
than in Hawaii. Asan example, Arizona's basic noncontributory life insurance coverageis
$5,000, but $10,000 if death results from auto accident where seat belts were worn (additional
contributory coverage allowed). Colorado provides $12,000 in coverage. Alaska provides only
$2,000 in basic life insurance coverage for judges, but also provides $1,000 for spouses, and
$500 for dependents three years or older. New Mexico provides only contributory life insurance:
($25,000 of benefitsis provided, with judges contributing $4.42 and the state contributing $6.652
per month). Several states, such as Alabama, New Y ork , and Rhode Island do not pay for any
life insurance coverage for judges.

511n Oregon, the amount is rounded up to the next multiple of $1,000. Id. at 140.

52Coverage for Maryland' s judgesis similar, except it is unclear whether judges must pay for some of the
coverage. Thereport states that Maryland' s judges “are eligible” for life insurance at one, two, or three times their
salary, rounded to the next $1,000 for a maximum of $100,000, $200,000, or $300,000. Seeid. at 78.
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f.  Transportation

Most states provide parking for judges and make some reimbursement for mileage under
specified circumstances. In addition, afew states provide the chief justice of the supreme court
with a car, including Alaska, Hawaii (car and gasoline), and Tennessee (including gasoline,
maintenance, and insurance). In Georgia, the chief justice is given acar and driver, and the chief
judge of the court of appealsisgivenacar. Similarly, in Rhode Island, the chief justice and all
chief judges are provided with a state car. North Dakota is quite generous, making cars and
gasoline available to all of itsjudges. In states where judges must travel far, judges may be
provided with a car and gasoline (such asin Utah) or receive amonthly car allowance (such asin
Texas). In some states, certain judges receive an annual travel or car allowance. In North
Carolina, superior court judges receive a $7,000 travel allowance each year for subsistence, in
addition to $0.28 per mile for travel. Justices of the Pennsylvania supreme court receive an annual
car allowance of $9,000, which is intended to reimburse them for the purchase or lease of an
automobile, plus operating costs such as insurance, gasoline, and maintenance. In addition, the
president judges of the lesser appellate courts have access to a state owned car, while the associate
judges are reimbursed for travel costs.

g. Expenses

Most, but not all, states reimburse judges for expenses in connection with approved
education or judicial conferences and bar dues. A few states provide only limited reimbursement
of such expenses. For example, in Arizona, it appears that only appellate judges are reimbursed
for dues, conferences, and travel. In Arkansas, judges are not reimbursed for dues or expenses,
although registration fees are waived for judges at state bar association meetings and seminars. At
least two states provide some judges with expense allowances. In Indiana53 and Pennsylvania, the
justices of the supreme court and judges of the intermediate appellate court receive statutorily
prescribed expense alowances; and in Virginia, the justices of the supreme court and judges of the
court of appedl receive a $6,500 allowance annualy.

h. Recreational privileges

A few states provide some type of recreational privilege to their judges. New Hampshire
judges receive 50% discounts on admissions to all state-owned recreational facilities. Additionaly,
one of the eligible HMOs in which judges may participate offers free health club membership as
part of its wellness program. Also, North Dakota has discounted fees for judges at the YMCA,
depending upon location, and Oregon judges receive a 50% discount off regular initiation fees
charged by the Northwest Athletic Clubs Association.

I Miscellaneous benefits

A few states have other miscellaneous benefits. The most remarkable of these are

53In Indiana, the annual subsistence allowance to defray expenses relating to the discharge of duty ranges
from $5,500 to $3,000. Id. at 58.
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Arizona’s state-sponsored day care, in which judges are eligible to participate, and its state-
operated cafeteriasin which judges may dine.

Clearly fringe benefits comprise a significant percentage of ajudge’ s total compensation.
The exact value of the benefits package naturally depends upon the particulars of the benefits
provided. Although the foregoing discussion illustrates the complications involved in comparing
such packages, it also highlights the necessity for including consideration of fringe benefitsif a
fair and accurate comparison of compensation isto be achieved.

Economic indicators

Although commentators concede that one should not expect to reach full economic potential
on the bench, they nonetheless maintain that it is unreasonabl e to allow inadequate compensation to
erode ajudge’ s economic position to the point that personal and family financial concerns become a
distraction. They contend that the issue extends beyond a simple judicial pay raise, noting that
lengthy waits between judicial pay increases, coupled with the rising cost of living, seriously
diminishesjudicia purchasing power. The present situation in Hawaii is a prime example of this.
The 1996 Judicial Salary Commission Report found that the salaries of Hawaii’ s judges are far
below their respective consumer price index adjusted salary levels. Using the 1995 consumer price
index for urban dwellers for Honolulu, the Commission determined that the salary of the chief
justice was about 70%, and the salaries of circuit court judges were about 72%, of 1969 salary
levels, respectively 34 Furthermore, the Commission found that, in addition to the erosion in their
salaries, Hawaii’s judges pay arelatively higher cost for goods and services than judges on the
mainland. The Commission concluded that the representative consumption basket in Honolulu is
25% more expensive than in the average mainland urban area; and when estimates of personal
income taxes and insurance are included, Honolulu is 34% more expensive than the Mainland.55

To obviate this situation and ensure regular adjustmentsin salary that, at a minimum, keep
pace with the cost-of -living, it has been suggested that salaries of judges be tied to some economic
indicator. Itisunclear, however, which indicator should be used. Some commentators have
urged that judges' salaries be tied to cost-of-living; however, reference to “cost-of-living” is
problematic. Cost-of-living refers to the amount of money it takesto livein a particular place at a
particular lifestyle or quality of life. Therefore, no fixed level for cost-of-living exists, asit differs
according to location and lifestyle.

Although comparisons may be made between what it costs to buy the same goods and
services at different locations, these still do not accurately and fully reflect the actual cost of living.
One example of such a comparison is the American Chamber of Commerce’s cost of living
differential showing comparisons between major urban areas. Thisindex does not include

541996 Hawaii Salary Commission Report, supranote 3, at 19.

35]d. at 23.
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Honolulu, however. Moreover, it has been criticized as having a narrow, consumption-based
perspectives6  Other cost of living comparisons exist, but the reliability of these appear uncertain.
According to the Department of Business, Economic Development, and Tourism, the Bank of
Hawaii, following methodology employed by the United States Department of Labor, Bureau of
Labor Statistics, in their discontinued family budget studies, (which made official comparisons of
Honolulu and mainland living costs), unofficially calculates the cost-of-living based upon a
hypothetical budget for afour-person family at an intermediate standard.57 In addition, the United
States Office of Personnel Management compiles a comparison of prices in Hawaii and
Washington D.C. to provide a basis for cost of living adjustments for federal employeesin
Hawaii. The Department of Business, Economic Development, and Tourism advises, however,
that the data from these two sources are subject to “technical limitations and must be interpreted
with considerable caution.”58 Accordingly, there appears to be no reliable measure of the actual
cost-of-living.

Furthermore, the term “cost of living” is often confused with, or incorrectly used to refer
to, the consumer price index, which iswidely used as an indicator of the rate of inflation that the
average consumer faces59 The consumer price index isarelative index that measures the average
change in prices over time for a specific set of goods and services, including food, clothing,
shelter, fuels, transportation, medical services, drugs, and other goods and services that people
buy for day-to-day living. Consequently, the consumer price index is depicted symbolically asa
market basket of goods and services. Because the consumer price index does not measure actual
price levels (only change in prices), and it excludes certain non-consumption items, including
income taxes and social insurance taxes, such as social security, it isnot atrue cost of living
indicator. However, by measuring price changes from an arbitrarily designated reference date, the
consumer price index provides avalid measure, in times of rising prices, of the relative rate of
inflation or, conversely, of the diminution in the value of adollar against afixed base year. Thusit
provides areliable measure of the change in the cost of living.60

The Bureau of Labor Statistics publishes a consumer price index for two population
groups: a Consumer Price Index of All Urban Consumers (CPI-U), which covers approximately

56 See Paul H. Brewbaker, Hawaii’s Cost of Living in 1990: Urban Four-Person Family Budgets at an
Intermediate Standard of Living” (Bank of Hawaii, Honolulu: 1991), at 1.

S7Hawaii, Department of Business, Economic Development, and Tourism, 1996 Data Book (Honolulu:
1996), at 365.

58|d. Brewbaker acknowledges inherent weaknesses in the underlying estimating methodol ogy, one of
which is that the “market basket,” relied upon by the Bureau of Labor Statistics, reflects consumption and
employment patterns of afamily in the 1960s and has never been updated to reflect current consumption patterns.
SeePaul H. Brewbaker, Hawaii’s Cost of Living in 1990: Urban Four-Person Family Budgets at an Intermediate
Standard of Living” (Bank of Hawaii, Honolulu: 1991).

59Telephone conversation with Robert Shore, Chief, Economic Branch, Research & Economic Analysis
Division, Department of Business, Economic Development, and Tourism, October 10, 1997 [hereinafter cited as
Shore].

60See Hawaii, Department of Business, Economic Development and Tourism, Quarterly Statistical and
Economic Report, 1st Quarter (Honolulu: 1989), at 9-10.
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80% of the total population and a Consumer Price Index for Urban Wage Earners and Clerical
Workers (CPI-W), which covers 32% of the total population. The CPI-U includes such groups as
professional, managerial, and technical workers, the self-employed, short-term workers, the
unemployed, and retirees and others not in the work force, in addition to the urban wage earners
and clerical workers covered under the CPI-W. Separate indexes also are published by size of
city, region of the country, for cross-calculations of regions and population-size classes, and for
twenty-eight local areas, including Honolulu.61

There are other factors that can be indexed also, such as per capitaincome or employment
cost, but again, these are not a complete reflection of a state’s cost of living. It has been noted
previously that the District of Columbia (which tracks the compensation of federal court judges),
the federal Judiciary, and Illinois base judicial salary adjustments upon changes in the employment
cost index.62 According to the Department of Business, Economic Development, and Tourism
staff, the employment cost index reflects an average of the combined wages and salaries of
employees in other designated sectors or groups. The value of thisindex would be to determine
whether increases in all average wages and salaries were keeping up with increases in the cost-of -
living. The per capitaincome index is avariation of the average wage and salary index, but it
includes a broader range of income in addition to wages and salaries, including imputed income,
which makes it more volatile.63

Finally, an objection raised, from alabor theory perspective, to the association of salary
adjustments to any economic indicator isthat it is an arbitrary measure having little to do with the
major theories behind compensation, (such as the productivity and contribution of the person
receiving the adjustment or the shortage of skilled workersto fill critical positions), and, therefore,
the consumer price index, or any other economic indicator, by itself, does not provide an adequate
basis for determining the appropriate amount of asalary increase. On the other hand, it has been
observed that measuring productivity, proficiency, and performance is more difficult to do in the
public sector than in a market economy. Furthermore, if the intent is only to compensate for a
change in the cost-of-living, as opposed to substituting for merit or performance pay, then use of
the consumer price index provides avalid and traditional indicator.

Conclusion

The consensus of commentators appears to be that inadequate compensation has a
significant effect on the quality of justice and raises athreat to judicial independence. The difficulty
liesin determining what constitutes reasonable compensation. It isapparent that thisis acomplex
issue and that a number of factors may be relevant in determining what constitutes reasonable
compensation for judges. This discussion has examined various ideas concerning how reasonable
judicial compensation may be achieved and has reviewed factors relevant to a determination of
reasonable compensation.

61For amore detailed description of the consumer priceindex, see generally id. at 9-12.

62See notes 11-16 in Chapter 3 and accompanying text.

63See Shore, supra note 59.
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Chapter 5

VIEWS OF THE JUDICIAL SALARY
COMMISSION ON THE SUBJECT OF
JUDICIAL COMPENSATION

As directed in the Resol ution, the Bureau sought information from the Hawaii Judicial
Salary Commission and offered the Commission members an opportunity to discuss their views on
the subject of judicial compensation. This Chapter summarizes the input obtained from the
Commission members.

Views of the Judicial Salary Commission

The Bureau offered members of the Judicial Salary Commission the opportunity to provide
additional input into the study, either by meeting individually or in agroup with Bureau staff or by
submitting a written response. With the exception of one member, the Commission decided to
respond as awhole by way of letter. The Commission’s written response is summarized here. A
complete copy of the response isreproduced as Appendix F.

While advising that Hawaii’ s judges are “ significantly underpaid, relative to juristsin other
states, on the federal bench, and in private practice,” the Commission reported that: the most
recent figures available from the National Center for State Courts indicate that, by July 1, 1997,
Hawaii’ s Supreme Court Justices had fallen from a national ranking of 35th to 38th; and when
Hawaii’ s cost-of-living is taken into account, Hawaii’ s justices now rank 45th in the nation. The
Commission also noted its concern about the eroding value of judges salaries and contended that
"sporadic, lump sum raises simply put off the issue of maintaining judicial salaries at a level
commensurate with judicial responsibilities and at alevel to attract and retain the best to servein
Hawaii’ s Judiciary."

The Commission reiterated its "strong support” for the adoption of an automatic salary
escalator for judges, stating that “[i]n light of the Governor’ s veto of the judicial salary increase
passed by the 1997 Legidature, we are increasingly persuaded that an automatic salary escalator is
imperative.” Finaly, the Commission, submitting that “an experienced Judiciary is the cornerstone
to judicial excellence and judicial independence,” maintained that judges, similar to other public
employees who “commit a significant portion of their professional careersto public service, should
be compensated commensurate with the length of their [public] service” and that “[r]etention
increases, or pay supplements for length of judicial service, are an idea whose time has come.”
The Commission concluded its response by urging implementation of “these long overdue and
urgently needed adjustments to the salaries and salary structure of Hawaii’ s dedicated judges and
justices.”

51



DETERMINING A JUDICIAL SALARY STRUCTURE: WHAT'S FAIR?

Former Co-Chair of the Commission

Mr. Max J. Sword, who was Co-Chair of the Commission at the time it submitted its
report to the 1997 Legislature, accepted the Bureau' s offer to meet concerning this study. Shortly
before the actual meeting date, Mr. Sword was appointed to the Judicial Selection Commission and
resigned from the Judicial Salary Commission. Given Mr. Sword’ s significant contribution to the
work of the Commission and the Resolution’ s directive to consult with the Commission, the
Bureau considered it appropriate to include Mr. Sword’s comments. Mr. Sword emphasized
during his meeting with Bureau staff that the opinions expressed were his personal views and did
not necessarily represent those of the Commission. Mr. Sword’'s comments are summarized in the
remainder of this section.

Mr. Sword was asked his reaction to the traditional approach, historically favored by many
in Hawaii, of using the Governor’s salary as a bench mark in setting the salaries of all other
exempt government officials, including judges. Mr. Sword explained that he was a firm believer
in the separation of power within three distinct branches of government. Each branch of
government has a different role and function, and compensation should be set accordingly.
Furthermore, judicial independence requires there to be afair and impartial mechanism for
achieving judicial salary adjustments that avoids politics as much as possible. Accordingly, Mr.
Sword indicated he does not accept the traditional approach that the Governor’s salary should be
used as bench mark in setting the salaries of other exempt government officials. If this approach
were to be used, however, Mr. Sword pointed out, as have others,1 that because the Governor has
anumber of “perks’ (house, use of car and driver, etc.) in addition to his cash compensation, any
fair comparison using the Governor’s compensation should take into account the value of these
perks.

Mr. Sword was asked his response to concerns raised that the Commission’s proposals
may be perceived as granting judges special treatment not afforded other exempt employees.
Comparing the operation of state government to that of alarge corporation, Mr. Sword stated that
he feels strongly that salaries should be adequate to attract good peoplein all areas of government.
In that context, he observed that the Governor and his cabinet also should be paid more and
conceded that department heads and deputies deserved to have a similar, but separate, salary
escalator, with the Governor’s salary set at the top of that pay scale. He noted, however, that the
rationale justifying longevity pay for judges does not apply to department heads because they
generally serve in the same position only as long as the Governor holds office.

With respect to the advantages of having a sitting judge serve out along tenure on the
bench, Mr. Sword stated that, generally, as with most things, the more experience ajudge has on
the bench, the better the judge is able to perform. He conceded that this may not always be the
case, however, and indicated that, in his opinion, any judge who is not performing his or her
duties adequately should not be retained. Mr. Sword acknowledged that the Commission wrestled
with the issue of how judicial performance should be evaluated and found resolution of the issue
difficult. He noted that it requires a different standard of evaluation than in abusiness

1Seenote 38 in Chapter 4 and accompanying text.
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environment, where assessments are made using objective criteria. Judges have to interpret
common law and statutory law and rule on the legal merits, given a particular set of facts. It isnot
asimple question of whether you agree or disagree with their rulings.

With respect to whether retirement and other benefits should be addressed in tandem with
salary provisions, Mr. Sword acknowledged that judges’ retirement benefits are very favorable and
may not encourage long tenure. Conceding that the Governor may have a point with respect to
judicial retirement benefits,2 he suggested that the entire compensation package be examined to
arrive at a good package that strikes a balance between compensation that is both equitable and
commensurate with the duties required of the office and that will attract the best legal minds to the
bench. Mr. Sword acknowledged that the Commission, in comparing judicial salariesin Hawaii
with those of judges in other jurisdictions and with those of local private attorneys, did not take
into account the value of fringe benefits, such as vacation, health insurance, pension, and
retirement benefits, as part of the overall compensation package. According to Mr. Sword, one
problem the Commission had in making such comparisons was that too much disparity exists to
permit any kind of summary or conclusion with respect to the value of the benefits. Furthermore,
this information with respect to private law firmsis difficult to obtain, because many firms are
unwilling to divulge such information.

Mr. Sword was asked whether he had a preference for one method, over another, of
achieving an automatic salary escalator provision. He responded that he personally has
philosophical reservations about tying judicial salariesto those in any other branch of government,
such as the executive branch through collective bargaining increases, because he believes there
needs to be a sufficient nexus between the amount of pay awarded and the work performed. Mr.
Sword noted that previous reports of the Commission had recommended tying judicial salary
increases to some type of cost of living increase.3 He explained that this method, on the other
hand, raised the problem of deciding which numbers to use to arrive at a cost of living increase,
because there is no agreement on a formula or equation to use to determine cost of living.
Consequently, he concluded that both methods have positives and negatives associated with them.
Nevertheless, he maintained that some objective mechanism is critically needed to ensure regular
judicial salary increases.

With respect to the issue of longevity pay for judges, Mr. Sword explained that this issue
was raised just before the deadline for submission of the Commission’ s report. He indicated that
the Commission recognized that it would be very difficult to devise a system that would reward a
sitting judge’ s experience on the bench but, at the same time, take into account the greater duties
and prestige of higher courts and avoid overlapping salaries between court levels. Mr. Sword
observed that, although the obvious way to avoid this overlapping of salaries with alongevity pay
system would be to create larger differentials between salaries at the different court levels, this
solution might be politically and economically infeasible. He noted that, given the complications
involved, the Commission did not have sufficient time to address this issue in its report.
Nevertheless, Mr. Sword indicated that, because he believes there should be a strong sense of civic

2See notes 46-47 in Chapter 4 and accompanying text.

3See Hawaii, Report of the Judicial Salary Commission (Honolulu: October 1994), at vii and 29.
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duty on the part of a person wanting to be ajudge, he feelsit isimportant to recognize and reward
such commitment to public service by providing for judicial salary increases tied to length of
service on the bench.

Conclusion

The sources whose views are presented here indicated that the continuing failure to
maintain reasonable judicial salary levels has been counter productive to the Judiciary. The
sources contend that the need to preserve judicial independence and excellence and maintain an
experienced judiciary necessitate paying judges reasonable levels of compensation. They contend,
moreover, that there must be an objective mechanism to ensure reasonable increases are made to
judicial salarieson aregular basis. An automatic salary escalator and some system for additional
pay for judges based upon length of service were suggested as means toward achieving these
goals.



Chapter 6

SUMMARY AND RECOMMENDATIONS

General Findingsand Summary

1 The Bureau finds that the current system for determining judicial pay increases has failed to
provide adequate judicial compensation on a regular basis; and this failure to maintain
reasonable levels of compensation has had a detrimental effect on, and threatens to
compromise the independence of, the Judiciary.

The lack of ajudicial pay increase in more than seven years reportedly accounts for the
decision within the last several years by a number of judges to step down. Since the last judicial
increase in 1990, judges purchasing power has decreased by 25% as a result of inflation and the
rising cost of living. This present interim between pay increasesis only the latest of many such
lengthy interludes.l Moreover, history revealsthat judicial pay raises have often been held hostage
to the political process. The need to depoliticize the process is apparent. The absence of an
objective, statutorily established mechanism to ensure fair and reasonable salary increases on a
regular basis forces the Judiciary into the potentially compromising position of lobbying the
Legidaturefor increasesin salary and benefits.

The independence of the Judiciary is further compromised when personal economic
pressures become a distraction sufficient to interfere with the exercise of “independent and
dispassionate judgment.”2 A lifetime commitment to the bench, in the “tradition” of an
independent judiciary, entails considerable financial sacrifice, given that most judges could earn far
higher salaries by remaining in the private sector. Judges are at afurther economic disadvantage in
comparison to private attorneys, law school faculty, and others, because, unlike these latter
groups, judges are largely precluded by the Code of Judicial Conduct from supplementing their
salaries from outside sources. These financial sacrifices are inherent in any judicial career;
however, when coupled with inadequate salaries, such sacrifices are greatly exacerbated.

Conventional wisdom holds that fair and adequate compensation is necessary to ensure
gualified and experienced judges. Conversely, insufficient compensation apparently has the
concomitant effect of driving experienced judges from the bench and discouraging highly qualified
attorneys from applying for judicial vacancies. These effects, in turn, diminish the quality of the
bench. The Legidature has repeatedly dealt with the problem of insufficient judicial compensation
by granting sporadic, lump-sum increases. History demonstrates, however, that this type of
response cannot adequately rectify the problem. Asjudges are bypassed while other state workers
receive salary increases, the effect is not only demoralizing and frustrating for judges, but the

1Seediscussion of history of judicial pay increase in Chapter 2.

2See Hawaii, Report of the Commission on Judicial Salaries (Honolulu: 1984), at 3.
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failure of judicial salariesto at least keep pace with inflation causes judges to lose ground as their
purchasing power shrinks. Moreover, the lump-sum salary increases that then become necessary,
every four to eight years, to bring judges current with inflation concomitantly raise the public ire
and contribute to the Legislature’' s reluctance to increase judicial salaries. This response has
become a pattern that perpetuates itself because of itsinadequacy. Asthe 1984 Commission on
Judicial Salaries' observed, thisfailure to maintain reasonable levels of compensation “accumulate
problems that in the long-run are more costly to correct than modest adjustments made on aregular
basis.”3

This continuing failure to maintain reasonable salary levels has resulted in mounting calls
for a permanent, objective process that would: ensure reasonable and regular salary adjustments;
obviate the need for controversial, lump-sum, catch-up adjustments; and preserve the integrity and
independence of the Judiciary. In response, the Legislative Reference Bureau, through Senate
Concurrent Resolution No. 2, Senate Draft No. 1, was requested to study and recommend an
appropriate judicia saary structure.

An examination of judicial salaries across the country reveals that Hawaii now ranks near
the bottom. The National Center for State Courts’ latest judicial salary ranking by state
demonstrates that, as of July 1997, Hawaii’ s rank hasfallen: to number 38 out of 50 and 34 out of
39 for salaries paid to justices on the supreme court and judges on the intermediate court of
appeals, respectively; and to 34 out of 50 for salaries paid to circuit court judges.4 According to
the Judiciary, when the National Center's salary data are “normalized” to eliminate the disparity
caused by differencesin per capitaincome among the states, Hawaii's rank drops even farther to:
44 out of 50 and 35 out of 39 for salaries paid to justices on the supreme court and judges on the
intermediate court of appeals, respectively; and to 44 out of 50 for salaries paid to circuit court
judges. (See Appendix G.1to G.3)

2. The Bureau finds that objective mechanisms have been used in other jurisdictions to
provide regular and reasonable judicial salary adjustments; however, implementation in
Hawaii of only one such mechanism, alone, may be insufficient to resolve the problems
posed by inadequate judicial salaries and to ensure regular and reasonable salary
adjustments.

A comprehensive review of the statutory salary provisions and structure for judgesin all
states and the District of Columbia indicates that twenty-two states and the District of Columbia
have one or more objective mechanismsin place to effect regular and reasonable judicial salary
adjustments. These mechanisms include: an automatic salary escalator to afford judges an
automatic increase upon the happening of a certain event, such as a pay increase for state workers
or an increase in the consumer price index; longevity payments based upon length of service; and
authoritative compensation commissions whose recommendations are determinative, unless
affirmatively rejected by the Legislature. Nevertheless, it appears use of these mechanisms alone
may not secure a high ranking of a state’s judicial salaries. For example, Maine provides for
adjustment of judicial salaries according to any percentage change in the consumer price index, not
to exceed 4%. However, the Legislature can withhold this cost-of-living adjustment in certain

3Seeid. at 30.

4National Center for State Courts, “Survey of Judicial Salaries’ (Williamsburg: Fall 1997), at 10.
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fiscal years. This proviso may account for Maine s low ranking at number 40 out of 50 and 35 out
of 50 for the court of last resort and the general jurisdiction trial court, respectively. In addition to
Maine, eight other states that employ some type of salary adjustment mechanism have one or more
courts that are ranked number 30 or below in the National Center for State Courts’ latest salary
ranking.5

This finding lends support for the conclusion that determining reasonable compensation isa
complex process, requiring consideration of a number of factorsin arriving at an adequate and
reasonable level of compensation. Moreover, it also points out that, despite the advantages
presented by these various mechanisms, implementation of only one mechanism, by itself, may not
be a panacea for the problems posed by inadequate judicial salaries. Each mechanism has a
primary focus that may fail to address other concerns sufficiently. For example, an automatic
salary escalator is an attempt to keep salaries increases consistent with those of other workers or
with increases in the cost of living, but may fail to achieve reasonable and regular compensation
levelsfor judges if those other workers are given either no increase or an insufficient increase or if
the rate of inflation slows. Furthermore, an automatic salary escalator does little to recognize the
valuable experience and longevity of sitting judges. Similarly, while longevity payments are an
attempt to reward experience and encourage longevity in a position, they would affect only those
limited individuals who meet the required years of service. Thusit would provide little assistance
in keeping judicial salaries across the board current with inflation. Compensation commissions
ideally should remove the issue of compensation from the political arena and provide for reasoned
consideration of all relevant factors in determining reasonable salaries. However, as seen in
Chapter 3, a commission may be only advisory or, even if authoritative, the commission’s
authority may be watered down.6 Also, compensation commissions may fail to consider all
relevant criteriain their decision making. For example, given the high percentage of overall
compensation comprised by fringe benefits,7 afair comparison of the compensation of judgesin
Hawaii with that of others, whether judges in other jurisdictions or private attorneys or others,
requires comparing total compensation packages, not merely salaries. Y et, this has not been done,
primarily because of the complexities involved in comparing compensation packages, as even the
brief examination, in Chapter 4, of fringe benefits afforded by other statesillustrates. This
observation points out the need for input into the Judicial Salary Commission’ s decision-making
by qualified benefits/compensation speciaists.

SStates tying judicial salary adjustments to those of civil service or state employees: Kansas's court of last
resort, intermediate court of appeals, and general jurisdiction tria court rank 34, 30, and 38, respectively; Kentucky’'s
court of last resort ranks 31 (the intermediate court of appeals and the general jurisdiction trial court both rank 29);
New Hampshire's court of last resort and general jurisdiction trial court rank 35 and 32, respectively; South
Dakota's court of last resort and general jurisdiction trial court rank 46 and 49, respectively. States providing
longevity payments: Nevada s court of last resort and general jurisdiction trial court rank 42 and 44, respectively.
States relying on determinative compensation commissions: Alabama s general jurisdiction trial court is ranked 42
(however, its court of last resort and intermediate court of appeals rank 10 and 8, respectively); and Minnesota' s court
of last resort, intermediate court of appeals, and general jurisdiction trial court rank 36, 36, and 39, respectively.

6For example, see the descriptions of compensation commissions in Alabama, Arizona, and Minnesotain
Chapter 3.

7See notes 41-42 in Chapter 4 and accompanying text.
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Finally, it should be pointed out that these mechanisms are prospective in nature and are
designed, if implemented, to ensure regular and reasonable salary increases in the future
I mplementation of one or more of these mechanisms, alone, would not remedy the present
situation, in which Hawaii's judges find themselves, of having sub par base salaries.

Bureau Recommendations

Based upon the foregoing discussion, the Bureau concludes that an appropriate salary
structure should include one or more objective mechanismsto: remove judicial salary issuesfrom
the political arena; and ensure both reasonable and regular salary adjustments that, at a minimum,
keep pace with increases in the cost-of-living and alleviate the need for large catch-up adjustments.
Accordingly, the Bureau makes the following recommendations to the L egislature.

1 Recommendation No. 1: The Legislature should enact a judicial salary increase as
proposed in House Bill No. 1393, C.D. 1, regular session of 1997.

As noted, implementation of one or more of the objective mechanisms discussed, alone,
will do nothing to ensure that the present base pay of judgesisraised. Failureto increasejudicial
base salaries to areasonable level, prior to implementing any of these mechanisms, would have the
effect of locking judgesin at an unfair baseline at the outset and, thereby, preventing their salaries
from ever “catching up” to inflation. Therefore, given that Hawaii’ s judges have had no pay
increase in nearly eight years, the Bureau suggests that, in conjunction with implementing objective
mechanisms to ensure periodic, reasonable salary adjustments, the Legidature also increase judicia
base salaries. The Bureau would note that the judicial pay raise proposed in House Bill No. 1393,
C.D. 1, and approved by the Legislature during the regular session of 1997 would seem alogical
starting position.

2. Recommendation No. 2: The Legislature should adopt one or more objective mechanisms
to provideregular and reasonablejudicial salary adjustments.

Several options are available by which the Legislature may implement an objective
mechanism.

Option 1. The Legidature could enact a statute that provides an automatic salary increase
for judgestied to increases given to other state employees.

An automatic salary escalator mechanism would achieve predictability and consistency in
judicia salary adjustments and avoid the necessity for large catch-up increases that have historically
taken place. In addition, the regular, systematic nature of this approach should reduce the politics
that accompany any salary increase for judges and obviate the need for lobbying of legislators by
the Judiciary, thus preserving judicial independence. The mechanism most commonly used by
other statesistying judicial salary adjustments to increases given, either as negotiated increases or
cost-of-living increases, to al or certain segments of state workers.
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It has been suggested that adjustments to judicial salariesin Hawaii be tied automatically to
collective bargaining negotiated increases, particularly those of unit 13 (professional and scientific
employees) or to increases given to the managerial white-collar officers and employeesin the
excluded managerial compensation plan, pursuant to section 77-13.1, of the Hawaii Revised
Statutes. Proponents of this mechanism have promoted it for its element of fairness, in ensuring
that judges receive salary adjustments on aregular cycle with the vast majority of other state
employees. Moreover, there appears to be some precedence for tying salary adjustments for
excluded employeesto collective bargaining negotiated increases, based upon chapter 89C, Hawali
Revised Statutes, which permits pay adjustments, for certain excluded officers and employees, of
an amount not less than that provided under collective bargaining agreements for comparable
officers and employees.8 Finaly, because collective bargaining for public employeesis such an
accepted principle in Hawaii, it has been suggested that this mechanism may be seen as more
palatable than others for which no local precedent exists, such as tying raises to the consumer price
index.

On the other hand, it has been pointed out that, although the tying of judicial salary
increases to those of other employees may be acceptable if the increase is intended to be a cost of
living increase, but if, instead, the increase is intended to be commensurate with what a particular
collective bargaining unit has earned, it may seem both arbitrary and unfair to tiejudges salariesto
this percentage increase. Furthermore, because any collective bargaining unit’s salary increases
must be negotiated as part of the contract agreement, tying judicial salary adjustments to collective
bargaining increases, or for that matter, to increases given to other state employees, will not
guarantee that judges receive either reasonable or regular salary increases. It will only guarantee
that they receive whatever increase, if any, that another group of employeesreceives. Thus, if a
salary increase is consistently denied to the particular group of employees, judges could face the
same situation confronting them at present: that is, a sub par judicial salary base with severely
diminished purchasing power.

In any event, the primary impediment to tying judicial salaries to collective bargaining
negotiated increases is that such action is presently prohibited under state law. Asdiscussed in
Chapter 2, section 78-18.3, Hawaii Revised Statutes, forbids any mandatory salary adjustment or
increase for certain elected or appointed officers and employees, including judges, that is
dependent upon or related to negotiated salary adjustments or increases received under collective
bargaining agreements by civil service employees or other public employees covered by collective
bargaining.? The Legislature, in enacting this provision, stated its strong opposition to an
automatic adjustment provision, specifically declaring it “unsound and inadvisable public policy”
that is “detrimental to the public interest” and “anathemato good government and to present
sunshine laws. . . .”10 The Legidature’ s reasoning appears to have been that the public deserves

8See Haw. Rev. Stat. §89C-2.
9Haw. Rev. Stat. §78-18.3.

101982 Haw. Sess. Laws Act 129, §34. See also notes 26-27 and accompanying text in Chapter 2.
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input into salary discussions of top-level government officials “who have the greatest
responsibilities to the public . . . .”11

Although judges were included under this provision, in reality, they are neither political
appointees nor elected officials who are responsible to the public. In contrast, they are members of
an independent judiciary, and as such, they must base their deliberations upon the legal merits of a
case before them and must not be guided by popular opinion or the will of the people. Therefore,
it could be argued that judges should not be subject to the constraints of section 78-18.3.
However, the original intent of the statute was to eliminate the inherent conflict of interest that
arises when the salaries of state or county officials who are parties in negotiating the collective
bargaining agreements are adjusted based upon those negotiated agreements. Even though judges
are not direct parties to collective bargaining negotiations, there is a possibility under some
scenario, athough admittedly remote, that a collective bargaining dispute could end up in the courts
for judicial review.12

Accordingly, using collective bargaining negotiated increases to trigger adjustments to
judicial salaries faces several impediments. To overcome these, the Legislature would have to
revisit the position it took with respect to section 78-18.3, and at a minimum, amend the section to
exclude its applicability to judges. Therefore, tying judicial salaries to those of the managerial
white-collar officers and employees in the excluded managerial compensation plan may provide a
more feasible alternative than collective bargaining negotiated increases, because this would not
strictly fall within the prohibitions of section 78-18.3.

The following language is suggested to implement this option:

§ - Automatic judicial salary increases. Whenever officers and employees
in the excluded managerial compensation plan who have been designated as holding
managerial white-collar positions, pursuant to section 77-13.1, receive a general salary
increase pursuant to chapter 89C, the salary of each justice and judge shall be
increased by an amount, adjusted to the nearest dollar, computed by multiplying the
average of the percentage increases in all monthly steps of the managerial white-collar
compensation plan by the annual salary of the justice or judge that is being received
as provided by law and that isin effect prior to the effective date of the increase for
the managerial white-collar positions. The increase for justices and judges shall take
effect when the increase for managerial white-collar officers and employees in the
excluded managerial compensation plan takes effect and may be retroactive, if
consistent with the provisions of the increase for the excluded managerial white-collar
officers and employees.

Option 2. If thetieto other state employees’ pay is unacceptable, the Legislature could
enact a statue that provides an automatic salary increase for judgestied to the Consumer
Price Index.

1114,

12see Haw. Rev. Stat. §89-11(c) (if parties have not mutually agreed to submit to final and binding
arbitration, either party may take any lawful action deemed necessary to end dispute).
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An dternative means of achieving an automatic salary escalator isto tie salary adjustments
for judges to increases in an economic index. Three statestie judicial salary increases to the
consumer price index and Illinois, the District of Columbia, and the federal system tie judicial
salary adjustments to increases in the employment cost index. Although there are a number of
indexes available, as discussed in Chapter 4, the consumer price index is atrustworthy and reliable
figure published by the United States government and is the traditional indicator of changein the
cost-of-living.13 Use of the consumer price index would ensure regular salary adjustments that, at
minimum, would keep pace with the rising cost of living and forestall the decline in judicial
purchasing power.

It has been suggested that using the consumer price index to trigger judicial salary
adjustments may not be as politically acceptable as relying upon collective bargaining negotiated
increases. The crux of the problem appears to be that no other group of employees presently is
guaranteed a salary increase. Although new contracts are negotiated for collective bargaining unit
employees on aregular basis, any salary increases must be negotiated as part of the contract
agreement; such increases are not guaranteed. Excluded employees who, under Chapter 89C,
Hawaii Revised Statutes, are permitted pay adjustments tied to collective bargaining agreements for
comparable officers and employees also are not guaranteed a salary increase; they receive only
whatever the bargaining unit negotiates, and thus, there is no guarantee they will receive anything.
Consequently, guaranteeing judges an automatic increase may result in complaints that singling out
one group of employees for specia treatment is arbitrary and unfair.

Another drawback, from the perspective of whether this mechanism will achieve the goal of
ensuring reasonable salary levels, isthat tying salary adjustments to the consumer price index will
only keep pace with inflation; and thus, if the rate of inflation islow, asit is at present, this
mechanism will not provide an adequate substitute for merit or performance increases. If thisisa
concern, the Legislature could rely upon the consumer price index to ensure regular adjustments
that keep pace with inflation, coupled with another mechanism, such as longevity pay or an
authoritative compensation commission, to provide additional, reasonable salary increases on a
periodic basis. It should be pointed out, however, that charts, prepared by the Judiciary to
compare what judicial salaries would look like if salary adjustments were tied to the Consumer
Price Index (see Appendix H) or to the average negotiated increases for collective bargaining unit
13 (see Appendix |), reveal that salary levels would be within close range of one another under
either method.

The following language is suggested to implement an automatic salary escalator tied to
increases in the consumer price index:

8§ - Annual cost of living adjustment. Beginning July 1, 1998, and every
July 1, thereafter, the compensation provided for in sections 571-8.2, 602-2, 602-52,
603-5, and 604-2.5 shall be adjusted to reflect the percentage of increase in the
consumer price index for urban wage earners and clerical workers: Honolulu, (all
items), as published by the United States Department of Labor, Bureau of Labor
Statistics, from January 1st to December 31st of the previous year. However, no
reduction shall be made by way of adjustment on account of any decrease in the
consumer price index for Honolulu between two successive calendar years.

13 See notes 59-63 in Chapter 4 and accompanying text.
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Option 3. The Legidature could enact a statute providing for longevity pay to individual
judges, based upon their years of creditable service on the bench.

A noted commentator has advised that there “is no public advantage to ajudicial pension
system that encourages early retirement. Rather, the system should provide incentives for judges
to remain in public service.”14 The Bureau concurs with this view and recommends that the
Legislature consider awarding individual judges longevity pay, based upon their length of service,
as an incentive to remain on the bench. The practice of granting employees additional pay for years
of creditable serviceis acommon employment practice meant to reward employees for their service
and encourage longevity and loyalty. Extending this practice to judges would encourage them to
remain in service, thereby ensuring experienced judges on the bench. It also may provide some
partial compensation to career judges for the financial sacrifice required of them in foregoing nearly
all other sources of outside earned income.15

In addition, longevity pay would reaffirm the value of work performed at each court level
and should reduce the insidious pressure on judges who, despite enjoying their work, may feel
compelled to apply for appointment to a higher court simply for the increase in salary. Under the
present salary structure, judicial salaries are established based upon court level, with judges at each
court level making the same as the other judges at that court level, except for the positions of chief
justice and chief judge; and the salary established at a particular court level isless than that for the
next highest court level. Asan illustration, ajudge with twenty years experience on district court
makes the same as a newly appointed district court judge and makes less than a newly appointed
circuit court judge; and a circuit court judge with twenty years experience on circuit court makes the
same as a newly appointed circuit court judge and makes less than a newly appointed intermediate
appellate court judge. Thus, barring alegislative increase, generally the only way for a sitting
judge presently to obtain a higher salary on the bench is to receive an appointment to a higher level
court.16

It has been suggested that, instead of awarding longevity payments to judges, longevity
could be achieved and experienced judges retained simply by making the terms of judicial
appointments longer. This suggestion misses the point, however. Unless salaries are increased, a
longer term will only lock judges into alonger period at an inadequate salary level. Such tactic
may backfire by causing more judges to leave the bench in search of adequate pay and by
discouraging qualified attorneys from applying for appointment to the bench. A catch-up salary
increase, as history has shown, will only aleviate the problem temporarily and will not achieve the
goal of providing incentives for judgesto serve longer terms. The solution calls for an objective
mechanism to maintain reasonable salary levels. A longevity payment provision is one means of
providing reasonable, regular salary adjustments to individual judges.

14Edward B. McConnell, “State Judicial Salaries: A National Perspective,” 61 Journal of State
Government 179, 182 (Sept./Oct. 1988).

15Judges in Hawaii are permitted to perform marriages for which they receive anominal fee outside their
normal salary.

161t is possible to increase one’ s salary on the same court level by being appointed the chief judge on the
intermediate court of appeals or the chief justice on the supreme court. See Haw. Rev. Stat. §8602-2 and 602-52.
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There are several ways in which longevity pay can be awarded. For example, each of the
four states providing longevity payments for judges do so using different formulas. Each state’s
provisions are discussed in more depth in Chapter 3. In general, however, the following
provisions apply. The longevity payments are in addition to, and are figured as a percentage of,
the annual base salary. Although the actual percentages for determining longevity payments are
different in each state, the percentages generally increase (although at varying rates among the
states) with the number of years of service, up to a specified cap. With the exception of Nevada's
treatment of its supreme court justices, a state's formula applies across the board to all court levels.
Typicaly, aminimum of five years of serviceisrequired before the longevity paymentskick in;
except that, Nevada requires a minimum of seven years of service for its supreme court justices,
and Connecticut requires a minimum of ten years of service for al judges.

The Bureau prefers asmple longevity payment formulafor ease of implementation. Rhode
Island’ s formula presents the best example of simplicity. In Rhode Island, all judges receive
longevity payments of 5% of their base salary after five years, 10% after eleven years, 15% after
fifteen years, 17.5% after twenty years, and 20% after twenty-five years.17 Nevada s formulais
also relatively simple. In Nevada, the district court (the general jurisdiction trial court) judges
receive an additional 1% of their base salary for each year of service starting at five years of
service, and supreme court justices receive an additional 6% of their base salary at seven years,
plus an additional 1% for each year thereafter. The longevity payment for judges at both court
levelsis subject to amaximum of 22% of the base salary.18

The Legidature could adopt alongevity payment system based upon a simple formula such
asthese or could establish a step salary schedule, similar to that offered for discussion purposes by
the Judiciary. Under the Judiciary’ s scenario, each step provides a 4% increase over the previous
step, with step movements for the first three steps occurring on the 2nd, 4th, and 6th anniversary
of appointment as a permanent judge; and thereafter, step movements occurring on the 3rd
anniversary of the award of the currently existing step. Thus, according to this schedule, a judge
would receive a 4% longevity increase to base pay after each of two, four, six, nine, twelve,
fifteen, eighteen, twenty-one, etc., years on the bench. Appendices J and K show how this
would affect judicial salaries. Appendix Jis based upon present pay levelsand Appendix K
reflects pay levels assuming a 15% one-time pay increaseis first made to the existing judicial base
pay. In addition, Appendix L contains the Judiciary's summary of the basic features of this
longevity pay step schedule.

The longevity pay step schedule offered by the Judiciary appears to track the step
movements, effective as of July 1, 1995, of collective bargaining unit 13 under the 1993-1997
contract agreement. Under this agreement, the minimum years of creditable service required at an
existing step, before movement to the next highest step, was two years between steps C (the
lowest step), D, and E, respectively, and three years between steps G, H, I, J, and K,
respectively.19 The average percentage increase between steps was approximately 4%. However,

17See note 36 in Chapter 3 and accompanying text.
18 See notes 32-33 in Chapter 3 and accompanying text.

19HGEA-AFSCME, Unit 13 Professional and Scientific 199301997 Contract Agreement at 13.
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this step schedule reflects only the minimum number of years of satisfactory creditable service
required for movement to the next highest step; it did not guarantee movement to the next step upon
reaching this minimum. Upon reaching the minimum number of years, an employee needed a
satisfactory job performance evaluation to qualify for movement to the next step. Moreover,
because the number of longevity steps and movement between steps within a salary range are
subject to collective bargaining negotiations, it is possible that the number of service years required
at one step before movement to the next highest step could be increased in the future.20 The
Bureau also would point out that the salary level obtainable at the combination of the highest salary
range (SCO03) and step (step L), where step movements are spaced every three years apart, is
dightly below the salary of adistrict court judge, whereas the salary levels are considerably below
that of adistrict court judge at salary range SCO3 for steps C, D, and E, where step movements are
spaced only two years apart. See Appendix M. Thus, at the higher salary levels, the steps are
set farther apart; whereas, at lower salary levels, the steps are closer together.

In view of these considerations, if the Legislature were to implement this type of longevity
pay step schedule, it may be more reasonable to provide for step movements on the third
anniversary of appointment as a permanent judge and every three years thereafter (as opposed to
every two years for the first six years and every three years thereafter).21 The Bureau notes that
this is generous compared to what other states offer as longevity payments, which, with the
exception of Connecticut, roughly averages 1% ayear. Furthermore, as noted previously, the
other states require judgesto serve at least a minimum of five years on the bench before becoming
eligible for longevity payments. Finally, it should be pointed out that the longevity payments
under alongevity pay step schedule are cumulative; whereas, longevity payments under asimple
payment formula, such as exists in Rhode Island, are not cumulative.

The Bureau envisions that any formula or structure for longevity payment would apply
across the board to al court levels. Also, given the small differentials between current salaries for
the various court levels, it would be difficult to maintain the established rel ationships between these
salaries. Therefore, overlapping of salaries would be inevitable under any longevity pay plan.
Thus, adistrict court judge with several years of experience could make more than a newly
appointed circuit court judge and, depending upon number of years on the bench, conceivably
could make more than a newly appointed supreme court justice. The Bureau believes that this
scenario is reasonable and appropriate, if the intent is to reward experience and encourage
longevity. Moreover, the Bureau considers that the substantial salary increases at the higher court
levels that would be required to avoid this overlapping are unwarranted, especially given the
present need to first raise the base salary level of all Hawaii judges. Therefore, if asitting judge
were appointed to a higher court, the salary transition would be from the currently existing pay
level to the lowest level at the higher court that exceeds the current pay level. Furthermore, if a

20See Haw. Rev. Stat. §89-9(a).

21The Bureau notes one caveat to this recommendation. If the Legislature intends to award longevity

paymentsin lieu of, as opposed to in addition to, any periodic, across the board salary adjustment (which course of
action the Bureau does not recommend), then the Bureau would concur with more frequent step movements.

64



SUMMARY AND RECOMMENDATIONS

longevity pay provision were to be implemented, sitting judges should automatically move to the
pay level at the appropriate court that is reflective of their total years on the bench as of the
provision's effective date22 Also, because longevity payments are determined as a percentage of
base salary, if judicial base salaries are adjusted, longevity payments would be adjusted
automatically to reflect the most current judicial base pay amount.

The following aternatives are suggested to implement alongevity payment system:

ALTERNATIVE 1: (*Alternative Preferred by the Legislative Reference Bureau)

$ - Longevity paymentsfor judges; bonus. (a) Beginning July 1, 1998, and
each July 1st thereafter, each justice and judge shall receive as longevity pay an
annual amount as follows:
(1) Five per cent of the person's annual base salary after five years of service;
(2) Ten per cent of the person’'s annual base salary after ten years of service;
(3) Fifteen per cent of the person's annual base salary after fifteen years of
service;
(4) Seventeen and one-half per cent of the person's annual base salary after
twenty years of service; and
(5) Twenty per cent of the person's annual base salary after twenty-five years
of service.
(b) For purposes of this section, the term "service" means sitting as a
permanently appointed judge or justice on any state court including any combination
of court levels.

ALTERNATIVE 2:

$ - Longevity pay stepsfor judges; salary increase. (a) Begining July 1,
1998, and each July 1st thereafter, each justice and judge shall receive alongevity pay
step salary increase in an amount equal to four per cent of the person's base pay after
each of the following increments of service:

(1) Threeyearsof service;

(2) Six yearsof service;

(3) Nineyears of service;

(4) Twelveyearsof service;

(5) Fifteen years of service;

(6) Eighteen years of service;

(7) Twenty-one years of service;

(8) Twenty-four years of service;

(9) Twenty-seven years of service; and

(10) Thirty years of service.

(b) For purposes of this section, the term "service" means sitting as a
permanently appointed judge or justice on any state court including any combination
of court levels.

22However, there should be no retroactive payments for sitting judges.
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OPTION 4. The Legislature could amend the statute relating to the Judicial Salary
Commission to:

(A)  Provide that the Commission’s recommendations are determinative, unless
affirmatively rejected by the Legidature;

(B)  Requirethe Commission to consider mandatory criteriain its decison-making; and
(C)  Changethe Commission’s composition.

Another objective means of obtaining reasonable, periodic judicial saary adjustments could
be achieved by granting the Judicial Salary Commission more authority in determining judicial
salaries. Asdiscussed in Chapter 3, eight states have authoritative salary commissions whose
recommendations become law, unless affirmatively rejected by a majority of both chambers of the
L egislature, and the recommendations of the Washington State Citizens Commission become law
automatically, without any action on the part of the Legidature.

The Bureau notes that precedence for such a change in Hawaii’s Judicial Salary
Commission already exists in the operation of the Hawaii Commission on Legidative Salary. The
Hawaii Constitution provides that the recommendations of the Commission on Legidative Salary
become effective as provided in its recommendation, unless the Legislature disapproves the
recommendation by adoption of a concurrent resolution prior to adjournment sine die of the
legidative session in which the recommendation is submitted, or the Governor may disapprove the
recommendation by a message of disapproval transmitted to the Legidature prior to adjournment.23

The Bureau would recommend the Legislature give similar authority to the Judicial Salary
Commission. However, in order to remove the issue of judicial salaries from the political arena as
much as possible, without going so far as to recommend the Washington model, the Bureau would
propose inclusion of the following provisions. make the Commission’ s recommendations effective
automatically, unless the Legidature rejects or modifies the recommendations by a two-thirds vote
of each house in joint session; and allow only a short window of time (such as that provided in
several states,24) as opposed to the entire session, during which the Legislature could reject or
modify the Commission’s recommendations.

In addition, the Bureau recommends that the L egislature consider adopting mandatory
criteriato guide the Judicial Salary Commission in its decision making. A few states have
articulated such criteriato guide their compensation commissions.25 Interestingly, under the

23Haw. Const. art. |11, 89 (change in salary does not apply to the L egislature to which the commission’s
recommendation was submitted).

24For example, in Delaware, lllinois, and Rhode Island, the compensation commission recommendations
become effective after only 30 days, unless modified or rejected. See notes 53, 56 and 68 in Chapter 3 and
accompanying text.

25See note 40 in Chapter 3 and accompanying text.
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Hawaii Revised Satutes, arbitration panelsin arbitration cases involving collective bargaining units
11 and 12 arerequired to consider similar factors and include an explanation, in the panel’ s written
opinion, of how these factors were taken into account in the panel's decision making.
Accordingly, the Bureau suggests the following factors be included in this mandatory criteria:

Skill and experience required of the particular court level;

The overall compensation package presently received by judges, including direct
wage compensation, vacation, holidays and excused time, insurance, pensions,
medical and hospitalization benefits, the continuity and stability of employment, and
all other benefits received;

Opportunity for other earned income;
Changes in the consumer price index;

The average percentage of negotiated salary increases received by members of
collective bargaining unit 13 and the average percentage of salary increases for
officers and employees in the excluded managerial compensation plan under section
77-13.1, Hawaii Revised Statutes, since the last Judicial Salary Commission report;

The value of compensable services performed by judges, as determined by reference
to judicial compensation packagesin other states and the federal government;

Comparison of judicial compensation packages with those of local attorneysin the
private sector;

Comparison of wages, hours, and conditions of employment of judges with the
wages, hours, and conditions of employment of persons performing comparable
work for the State or county;

Interests and welfare of the public; and

Present and future general economic condition of the State.

Furthermore, in view of the foregoing, the Bureau suggests that the composition of the
Commission be modified to ensure that Commission members have the background and expertise
necessary to interpret and apply this criteria appropriately. Accordingly, the Bureau recommends
the Legidature make the following changesto the Judicial Salary Commission membership:
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. Increase the number of members from five to nine, with two selected by the
Governor, two by the Chief Justice, and the remaining five selected jointly by the
Speaker of the House of Representatives and the President of the Senate;

° Require the Governor and Chief Justice to appoint persons with knowledge of
compensation benefits and practices and financia matters;

. Require that, of the five members appointed jointly by the Speaker of the House of
Representatives and the President of the Senate, one should represent each of the
following five sectors of the State: institutions of higher education, business,
professiona personnel management, legal profession, and organized labor.

The Bureau considers all of these provisions necessary to enable the Commission to set
reasonable levels of compensation on aregular basis. Any watering down of these provisions may
make it impossible for the Commission to achieve this goal.

The following language is suggested to implement this option:

8608-1.5 Judicial salary commission. (a) There shall be ajudicial salary
commission to review and recommend salaries of justices and judges of all state courts
and appointed judiciary administrative officers. The commission shall be composed
of [five] nine members, two to be appointed by the governor, [oneg] five jointly by the
president of the senate[, one by] and the speaker of the house[,] of representatives,
and [one] two by the chief justice. The governor and the chief justice shall each
appoint one member who has knowledge of compensation benefits and practices and
one member who has knowledge of financial matters. Of the five members appointed
by the president of the senate and the speaker of the house of representatives, one
member shall represent each of the following: institutions of higher education,
business, professional personnel management, legal profession, and organized labor.
Members shall be appointed for terms of four years each. Members shall not receive
compensation for their services, but shall be reimbursed for traveling and other
expenses incidental to the performance of commission duties. For administrative
purposes only, the commission shall be attached to the judicial council.

(b) The commission shall consider the following factors in carrying out its
responsibilities:

(1) Skill and experience required of the particular court level;

(2) The overall compensation package presently received by judges,
including direct wage compensation, vacation, holidays and excused time,
insurance, pensions, medical and hospitalization benefits, the continuity
and stability of employment, and all other benefits received;

Opportunity for other earned income;

Changes in the consumer price index;

The average percentage of neqgotiated salary increases received by
members of collective bargaining unit 13 and the average percentage of
salary increases received by managerial white-collar officers and
employees in the excluded managerial compensation plan under section
77-13.1, since the last judicial salary commission report;

COE
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The value of compensable services performed by judges, as determined
by reference to judicial compensation packages in other states and the
federal government;
Comparison of judicial compensation packages with those of local
attorneys in the private sector;
Comparison of wages, hours, and conditions of employment of judges
with the wages, hours, and conditions of employment of persons
performing comparable work for the State or county;
Interests 