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defendants, as well as others. Further, settlement proposals
among these parties are outstanding. Disclosure of the amounts
accepted by the State in satisfaction of its claims relating to
the construction of Aloha Stadium could significantly adversely
affect its settlement posture by revealing the State’s
evaluation of the strengths or weaknesses of its civil claims
and the amount it would reasonably accept to settle similar
claims. Additionally, the terms upon which the State settled
with Nippon and Bethlehem were not identical. Disclosure of
these provisions may give the remaining defendants a distinct
advantage in the settlement process.

Under these circumstances, we are constrained to conclude
that disclosure of the information contained in the settlement
agreements would give a manifestly unfair advantage to the
remaining defendants in the settlement negotiation process,
thereby resulting in the “frustration of a legitimate
government function” under section 92F—l3(3), Hawaii Revised
Statutes.

However, upon the final rescluticn of this lawsuit
involving “weathering steel” used in the construction of the
stadium, these settlement agreements must be made available for
public inspecticn and copying under the UIPA. The civil claims
asserted by the State ultimately belong to the people. There
is a significant public interest in whether the State has
prosecuted these claims in a diligent manner. Should any
settlement proceeds be insufficient to remedy or repair the
defects present in the stadium, the shortfall will ultimately
be paid by State taxpayers. These considerations demand, in
light of the policy of openness and disclosure fostered by the
UIPA, that such documents ultimately be subject to public
scrutiny. More importantly, following the conclusion of this
lawsuit, no exception to the UIPA will authorize the
nondisclosure of these settlement agreements. This result is
not changed by the confidentiality provisions of the
agreements, which must yield to the provisions of the UIPA.6

6 Such confidentiality provisions have been declared void to
the extent they conflict with state Freedom of Information
Acts. See, e.g., Daily Gazette Co., Inc. v. Withrcw, 350 S.E.
2d 738 (W. Va. 1986); Anchoraae School District v. Anchorage
Daily News, 779 P.2d 1191 (Alaska 1989). See also Washington
Post Co. v. United States Department of Health & Human
Services, 690 F.2d 252, 263 (D.C. Cir. 1982) (“to allow the
government to make documents exempt by the simple means of
promising confidentiality would subvert FOIA’s disclosure
mandate”).

QIP Op. Ltr. No. 89—10
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Disclosure of the settlement agreements between the State,
Nippon and Bethlehem would not “constitute a clearly
unwarranted invasion of personal privacy” under the UIPA.
Further, we believe that the settlement agreements are not
protected under section 92F—13(2), Hawaii Revised Statutes, as
neither the work-product or attorney-client privileges apply to
these records. However, we conclude that disclosure of the
agreements would give a “manifestly unfair advantage” to the
remaining defendants in ongoing settlement discussions with the
State and thereby result in the “frustration of a legitimate
government function” under the UIPA. Disclosure of the terms
and conditions of the agreements would reveal the State’s
evaluation of the strengths or weaknesses of its claims and the
amounts that the State would likely accept to compromise its
claims.

hugh R. Jones)
Staff Attcrn

E2J: so
cc: George F. Hilty

Deputy Attorney General

APPROVED:

41hJ
Kathleen A. Callagh
Director
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