January 29, 1990

Ms. Pat Martin
Honol ul u, Hawaii 96817
Dear Ms. Martin:

Re: Public Access to Certified Abstracts of Mtor Vehicle
Operating Records

This is in reply to your letter dated August 7, 1989,
requesting an advi sory opinion regardi ng public access to
certified abstracts of notor vehicle operating records. Your
letter set forth numerous other inquiries concerning governmnent
records and records retention, which are not within the scope of
the Ofice of Information Practices' jurisdiction or duties. W
shal |, however, attenpt to address those questions that inplicate
the UniformInformation Practices Act (Mddified) ("U PA"),
chapter 92F, Hawaii Revi sed Statutes.

| SSUES PRESENTED

l. Whet her certified abstracts of notor vehicle operating
records ("abstracts") nmaintained by state district courts are
"admi nistrative" records and therefore, subject to the U PA

1. Wether certified abstracts maintai ned by state
district courts are available for public inspection and copying
under the Ul PA.

I11. Whether there are any laws or regulations limting
access to the abstracts of m nors.

| V. Wiet her under the Ul PA, abstracts maintained by the
district courts are available to agencies of other states.
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V. Whet her the U PA requires that an individual be
notified that another person has received that individual's
abstract.

VI. \Whether an individual has the right, under the U PA to
require an agency to obtain their authorization to rel ease that
i ndi vidual's abstract.

BRI EF ANSWER

Based upon the U PA's | egislative history, we conclude that
certified drivers' abstracts are "adm nistrative" records of the
district courts and therefore, are "governnment records" subject
to the U PA  Further, pursuant to section 92F-12(b)(2), Hawai i
Revi sed Statutes, each agency must disclose governnment records,
whi ch pursuant to a statute of this State, are authorized to be
di scl osed. Section 287-3, Hawaii Revised Statutes, unequivocally
requires the district courts to provide to any person a copy of
any person's certified abstract.

Additionally, section 287-3, Hawaii Revised Statutes, does
not limt public access to the certified abstracts of mnors, or
limt access to agencies of other states or jurisdictions.

Lastly, neither the U PA nor section 287-3, Hawaii Revised
Statutes, requires that an individual be notified that another
person has obtained that person's public abstract, or require
that an agency obtain the authorization of the individual to whom
a di scl osabl e governnent record pertains before the disclosure of
sane.

FACTS

The various district courts, or in the case of the Cahu
District Court, the Traffic Violations Bureau, conpile abstracts
of individuals' notor vehicle operating records. These abstracts
i ncl ude such information as the nane and address of drivers who
have been cited for traffic violations, their date of birth,
driver's license nunber, car |icense nunber, nature and date of
violation, citation nunber, court appearance date, and
di sposition, i.e. dismssed, fine inposed, etc. These abstracts
are prepared based upon information entered into a database from
traffic citations and fromdistrict court case records. For
i nstance, when a particular driver is adjudged in violation of a
traffic law by the court, this information is noted on that
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driver's abstract. Likewise, if a driver is cited for a traffic
violation and that citation is dism ssed by the court, both the
citation and the disnissal are noted on that driver's abstract.

DI SCUSSI ON

Abstracts as "Adm nistrative" Court Records

The U PA, the State's new public records |aw, only applies
to "agencies." Under the U PA "agency" is defined very broadly,
such that units of both state and | ocal governnent fall within
the U PA' s provisions. See Haw. Rev. Stat. 8§ 92F-3, (Supp.
1989). However, under the U PA, agency "does not include the
non-adni ni strative functions of the courts of this State."?
Therefore, as an initial matter, it nust be determ ned whet her
driver abstracts are a "non-adm nistrative" record of the
district courts. |If so, access to these records is not within
t he scope of the U PA

Exam nation of the legislative history of the U PA provides
gui dance concerni ng the exclusion of the non-admnistrative
functions of the state courts fromthe coverage of the Act. The
enact nent of chapter 92F, Hawaii Revised Statutes, repeal ed
chapter 92E and section 92-50, Hawaii Revised Statutes, which had
been the State's previous | aws addressing public records and
confidentiality of personal records. See Act approved June 9,
1988, chapter 262, 1988 Haw. Sess. Laws 473. Before its repeal,
chapter 92E, Hawaii Revised Statutes, excluded fromthe
definition of "agency" all functions of the Judiciary. Likew se,
the first and second drafts of House Bill No. 2002, which led to
t he enactnent of the U PA excluded all functions of the

Judiciary fromthe definition of "agency.” On the contrary, the
third draft of House Bill No. 2002 included all functions of the
Judiciary within the definition of "agency."” The final draft of
House Bill No. 2002 excluded only the "non-adm nistrative

functions” of the Judiciary, the |anguage now set forth in

!Section 92F-2, Hawaii Revised Statutes, provides that agency "nmeans any
unit of government in this State, any county, or any conbinati on of counties;
department; institution; board; comm ssion; district; council; bureau; office;
governing authority; other instrunentality of state or county government; or
corporati on owned, operated, or managed by or on behalf of this State or any
county, but does not include the non-adninistrative functions of the courts of

this State.” [Enphasis added.]
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section 92F-3, Hawaii Revi sed Statutes., The Senate Conference
Commi ttee Report sheds sone |ight upon the scope of section
92F-3, Hawaii Revi sed St atutes:

The definition of "agency" excludes the
"non-adm ni strative" records of the Judiciary."
The intent of this |anguage is to preserve the
current practice of granting broad access to the
records of court proceedings. The records of the
Judiciary which will be affected by this bill are
the adm nistrative records.

S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 689, 690 (1988) (enphasis added).

In drafting the U PA, the Legislature drew guidance fromthe
Report of the Governor's Committee on Public Records and Privacy?
("CGovernor's Commttee Report"). A review of the Governor's
Comm ttee Report indicates that the exclusion of the non-
adm nistrative records of the Judiciary fromthe coverage of the
U PA was neant to insure that state court files and records,
whi ch have been traditionally open to public inspection, would
not be subject to the protection of the U PA s various exceptions
to public access. Specifically, the Governor's Conmttee Report
states that inclusion of state court records within the coverage
of a public records | aw

is not intended to close any judicial records now
open, and especially not the records of judicial
proceedi ngs. The application of this lawto the
Judiciary should effect [sic] primrily

adm ni strative records.

Vol . | Report of the Governor's Conmttee on Public Records and
Privacy 94 (1987) (enphasis added).

Further, before |anguage excluding the "non-adm nistrative
functions" of the Judiciary was included in House Bill No. 2002,
Janice Wl f, then Adm nistrative Director of the Courts, in
witten testinony dated March 22, 1988, before the Senate
Comm ttee on Governnent QOperations, stated that inclusion of al

2See S. Stand. Comm Rep. No. 2580, 14th Leg., 1988 Reg. Sess. Haw. S.J.

1093, 1095 (1988).
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judicial records within the reach of a new public records |aw may
unwi ttingly close access to court records which were
traditionally open:

[ A] possible adverse effect of this bill, which
pronotes public access to governnent information,
may be to require closure of court records which
are presently open to the public.

In our opinion, the legislative history reflects that in
excl uding the "non-adm ni strative" records of state courts from
the scope of the U PA the Legislature intended that only the
adm ni strative records of state courts be subject to the U PA
However, we nust still determ ne whether a driver's abstract is
such an adm nistrative record. Black's Law Dictionary 42 (5th
ed. 1979) defines "adm nistrative" as foll ows:

Connotes of or pertaining to adm nistration,
especi al | y managenent, as by nmanagi ng or
conducting, directing, or superintending,
t he execution, application or conduct of
persons or things. Particularly, having
t he character or executive or mnisterial

action. In this sense, admnistrative
functions are distinguished fromsuch as
are judicial. [Ctations omtted.]

On the contrary, Black's Law Dictionary (5th ed. 1979)
defines "judicial,"” in pertinent part, as follows:

Rel ated to or connected with the adm nistration
of justice . . . . Having the character of

I nvol vi ng the exercise of judgnent or discretion;
as di stinguished frommnisterial.

Based upon the | egislative history of the U PA and the
common neani ng of the word "adm nistrative,” we concl ude that
non-adm ni strative records of the courts, generally speaking, are
t hose records which are provided to the court incident to the
adj udi cation of a legal matter before that tribunal. Such a
construction nmeans that records including, but not limted to,
char gi ng docunents, conplaints, notions, pleadings, clerk's
m nut es, |egal menoranda, exhibits, orders, and decisions are not
subject to the provisions of the U PA  However, these non-
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adm ni strative records of the courts have historically been

subj ect to public inspection, unless access is closed or
restricted by court order or rules. Wth respect to drivers
abstracts, we further conclude that although sone of the

i nformation contained therein reports the dispositions of |egal
proceedi ngs, they are nonetheless "adm nistrative" in nature
insofar as they are a conpilation of data that does not involve

t he exercise of judgnent or discretion by the court. Rather, the
preparation of a driver's abstract involves mnisterial action by
t he preparer of these records.

Havi ng determ ned that a driver's abstract is an
adm nistrative record of the district courts and thus, subject to
the U PA, we now nust exam ne whether access to this governnent
record is required by the U PA

1. Public Access to Certified Driver Abstracts
I1l. Limtations on Access to Abstracts Regarding M nors
V. Access by ther States

Under the U PA, "[a]ll government records are available for
public inspection, unless access is restricted or closed by |law "
Haw. Rev. Stat. 8§ 92F-11(a) (Supp. 1989). Additionally, although
the Legislature created several exceptions to mandatory public
access to governnent records in section 92F-13, Hawaii Revised
Statutes, it was "not the intent of the Legislature that this
section be used to close currently avail able records, even though
these records mght fit within one of the categories in this
section.” S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 689, 690 (1988). Further, under the U PA an
agency nust discl ose governnent records, which "pursuant to .

a statute of this State, are expressly authorized to be
di sclosed.” Haw. Rev. Stat. b 92F-12(b)(2) (Supp. 1989).

Section 287-3, Hawaii Revised Statutes, provides:

8§ 287-3 Furnishing of operating records. The
traffic violations bureau of the district courts shal
upon request furnish any person a certified abstract
of the bureau's record, if any, of any person relating
to all alleged noving violations, as well as any
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convictions resulting therefrom arising fromthe
operation of a notor vehicle. The traffic violations
bureau may collect a fee, to be a realization of the
general fund of not in excess of $2 for any such
certificate. [Enphasis added.]

This section had its origins in an Act approved May 24,
1949, ch. 393, 1949 Haw. Sess. Laws 474. Section one of this Act
anended chapter 140, Revised Laws of Hawaii, by creating section
7403, which required the chief of police to furnish upon request
of "any person” a certified abstract of the operating record, if
any, of "any person." In 1980, the Legislature anended these
provisions to transfer the responsibility to provide certified
abstracts fromthe chief of police to "the adm nistrator"” which
woul d include either the chief of police of each county or the
director of finance for each county. See Act approved May 21,
1980, ch 84, 1980 Haw. Sess. Laws 123. Section 287-3, Hawaii
Revised Statutes, in its present form was created by an Act
approved June 12, 1982, ch 210, 1982 Haw. Sess. Laws 394.
Pursuant to Act 210, the traffic violations bureaus of the
district courts were del egated the responsibility to furnish
certified driver's abstracts.

Section 287-3, Hawaii Revised Statutes, by its terns,
requires the district courts to furnish a certified abstract
relating to any person, upon the request of any person, upon the
paynent of the required fee. In our opinion, this statute admts
of no anmbiguity. Further, in response to your question regarding
whet her access to the abstracts of drivers who are under the age
of majority is limted in any manner, the answer is no. As
stated above, any person nmay request the abstract of any other
person. Simlarly, section 287-3, Hawaii Revised Statutes, does
not limt the ability of other governnmental jurisdictions to
obtain a copy of these abstracts.

V. Notification to Individuals That Records Concerni ng Them
Have Been D scl osed

Nei ther the U PA or section 287-3, Hawaii Revised Stat utes,
require that an individual be notified that governnment records
which relate to them have been discl osed. However, under the
U PA, and in absence of a statute or court order requiring
di scl osure, an agency should not disclose any records, "which if
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di scl osed, would constitute a clearly unwarranted invasion of
personal privacy." Haw. Rev. Stat. 8 92F-13(1) (Supp. 1989).

Section 92F-14(a), Hawaii Revised Statutes, provides that
"[d]isclosure of a governnent record shall not constitute a
clearly unwarranted invasion of personal privacy if the public
interest in disclosure outweighs the privacy interests of the
individual." Additionally, section 92F-14(a), Hawaii Revised
Statutes, sets forth exanples of information in which an
i ndi vidual has a significant privacy interest and includes, but
is not limted to, information relating to an individual's
medi cal condition or treatnment, or their eligibility for social
services or welfare; applications, nom nations, or
recomendations for public enploynent; and information describing
an individual's finances, financial history, or credit
wor t hi ness. However, we observe that the U PA s privacy
exenption does not apply to records which are required to be
di scl osed by statute or court order.3

Lastly, neither the U PA or section 287-3, Hawaii Revised
Statutes, requires an agency to obtain an individual's perm ssion
before the disclosure of a governnment record or that driver's
certified abstract.

CONCLUSI ON

Based upon the legislative history of the U PA we concl ude
that the Act applies to the "admnistrative records"” of the state
courts. W generally conclude that such records are those which
are not provided to the court incident to an adjudication before
the court. Further, in our opinion, certified drivers' abstracts
are an admnistrative record of the District Courts. Their
conpilation involves mnisterial action, and they are not
furnished to the court incident to the adjudication of a |egal
matter before the court. Section 287-3, Hawaii Revi sed Statutes,
unanbi guously requires the district courts to provide a person's
certified drivers' abstract to any person, upon request. Thus,
there are no restrictions upon access to these records either
under the U PA or chapter 287 , Hawaii Revised Statutes.

Lastly, nothing in the U PA requires that an agency notify an

3See Haw. Rev. Stat. b 92F-12(b) (Supp. 1989) ("any provision to the

contrary notw thstanding.")
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i ndi vi dual or seek that person's authorization to disclose
records which nust be disclosed under the U PA.

Hugh R Jones
Staff Attorney

HRJ: sc
cc: The Honorable Herman R F. Lum

APPCRVED:

Kat hl een A. Cal | aghan
Di rector

AP Op. Ltr. No. 90-4



